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PREAMBLE 


This  report  has  been  prepared  at  the  direction  of  the  Secretary  of  the 
Interior  as  a  part  of  his  overall  response  to  the  findings  of  the  Office  of 
Technology  Assessment  (OTA)  study  entitled:  Environmental  Protection  In  The 
Federal  Coal  Program.   Specifically,  the  Secretary  asked  the  Bureau  of  Land 
Management  (BLM)  to  examine  the  effects  of  the  1982  and  1983  rulemakings  at 
43  CFR  3461,  the  coal  management  program  unsuitability  criteria.   The  OTA 
asserted  that  rulemaking  may  have  reduced  the  level  of  environmental 
protection  afforded  to  the  natural  resources  managed  by  the  Bureau.   The 
Bureau  has  expanded  the  scope  of  the  Secretary's  directive  to  evaluate  the 
Bureau's  use  of  the  unsuitability  criteria  and  to  determine  what  conclusions 
could  be  drawn  as  a  result  of  an  extensive  review,  and  what  the  Bureau  might 
do  to  develop  data  adequacy  standards  and  guidelines  and  procedures  for 
applying  these  criteria.  At  this  time,  the  Bureau  offers  this  study  of  the 
application  of  the  coal  unsuitability  criteria  for  public  review  and  comment. 

An  analysis  of  the  public  comments  on  the  report  will  be  included  in  the  final 
version  of  the  coal  programmatic  environmental  impact  statement  supplement 
(Draft  Environmental  Impact  Statement  -  Supplement,  Federal  Coal  Management 
Program) .  The  Secretary's  final  decisions  regarding  the  Federal  coal  program 
will  include  consideration  of  this  review,  as  well  as  review  of  other 
revisions  to  the  program  now  under  study. 

The  OTA  report  and  the  Secretary's  response  (entitled  Review  Of  Planning 
Considerations  In  Federal  Coal  Leasing,  July  9,  1984),  serve  as  the  driving 
forces  for  this  study.   The  OTA  report  did  not  make  specific  recommendations 
concerning  the  application  of  the  unsuitability  criteria,  but  instead  noted 
several  problems  associated  with  their  application.   The  OTA  identified  five 
problem  areas:  1)  inadequate  data  analysis  to  support  decisions; 
2)  insufficient  time  available  for  pre-sale  planning  and  environmental 
analysis,  and  thus  a  deferral  of  decisions;  3)  insufficient  regulatory 
guidelines  and  standards  for  determining  whether  the  data  that  exist  are 
adequate;  4)  inconsistent  application  of  criteria  from  one  region  to  the  next 
due  to  a  lack  of  procedures;  and  5)  the  lower  likelihood,  based  on  the  1982 
and  1983  changes  to  the  program  regulations  found  in  43  CFR  3400,  that  an  area 
would  be  excluded  from  further  consideration  for  leasing  based  on  the 
unsuitability  criteria. 

The  Secretary  then  directed  the  Bureau  to: 

1.  Prepare  standards  and  guidelines  to  focus  on  coal  data  needed  for 
decisions  essential  to  effective  leasing. 

2.  Prepare  supplemental  program  guidance  to  resource  personnel  in  the 
field. 

3.  Develop  standards  for  data  adequacy  and  guidelines  for  application  of 
these  standards. 

4.  Have  the  Regional  Coal  Teams  appoint  science  advisors  to  assist  in  the 
evaluation  of  the  adequacy  of  the  data. 


5.  Evaluate  its  experiences  with  the  1982/83  amendments  to  the  coal 
program  unsuitability  regulations  (43  CFR  3461.1). 

6.  Report  on  the  need  for  revisions  to  the  regulations  for  the  criteria. 
Provide  opportunities  for  the  public  to  express  their  concerns  with 
these  amendments. 

At  this  time,  the  Bureau  is  developing  a  supplemental  coal  program  guidance 
(BLM  Manual  Section  1623).   The  Secretary's  response  to  OTA  (calling  for  a 
review  and  analysis  of  the  1982  and  1983  rulemaking  at  43  CFR  3461)  is,  as 
stated  above,  the  reason  for  preparing  this  report.   His  response  to  OTA,  to 
develop  standards  for  data  adequacy  and  guidelines  for  land  use  planning,  will 
be  a  step  subsequent  to  this  report.   A  coal  program  land  use  planning 
handbook  is  tentatively  scheduled  for  completion  by  October  1985.   Other 
program  revisions  underway  and  scheduled  for  completion  after  the  programmatic 
EIS  is  published  are  program  rule  changes  to  43  CFR  3400,  a  coal  activity 
planning  handbook  (Section  3420),  and  a  coal  appraisal  procedures  handbook 
(Section  3070). 

The  team  preparing  this  document  conducted  a  workshop  involving  BLM  and  Forest 
Service  field  personnel  to  learn  about  their  experiences  in  working  with  the 
criteria.  Following  the  workshop,  informal  public  meetings  were  held  in  Utah, 
Wyoming,  Montana,  North  Dakota,  Colorado  and  New  Mexico  to  gather  information 
about  the  public's  concerns  with  the  application  of  the  criteria.   The 
sessions  also  generated  written  comments  which  were  used  in  the  preparation  of 
this  document.   This  document  has  been  written  by  a  Task  Force  composed  of 
personnel  from  the  BLM  and  the  Fish  and  Wildlife  Service,  the  Forest  Service, 
and  the  Office  of  Surface  Mining  Reclamation  and  Enforcement.   The  findings 
and  conclusions  contained  in  this  document  may  lead  to  changes  in 
administration  of  the  Federal  coal  management  program.   Guiding  the  Task 
Force's  work  was  the  policy  set  forth  by  former  Secretary  Clark  stressing  the 
need  to  "eliminate  lands  that  are  of  little  interest  for  development  or  that 
have  limited  coal  resources  but  that  appear  to  pose  a  large  number  of  resource 
conflicts  about  which  there  is  limited  data.   This  procedure  will  allow  the 
BLM  to  concentrate  its  resources  on  tracts  with  a  greater  likelihood  of  being 
offered  for  lease"  (Review  of  Planning  Considerations  in  Federal  Coal  Leasing, 
July  9,  1984).         — —  _ 

Comments  on  this  evaluation  of  the  coal  unsuitability  criteria  should  be 
directed  to: 

Director  (640) 
Bureau  of  Land  Management 
Department  of  the  Interior 
18th  and  C  Streets,  N.W. 
Washington,  D.  C.   20240 

(202)  343-4352 
(Attention:   Michael  0.  Giblin) 

Comments  must  be  received  by  April  9,  1985. 
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EXECUTIVE  SUMMARY 


This  report  entitled  A  Review  of  the  Unsuitability  Criteria  in  Federal  Coal 
Leasing  is  an  Appendix  to  the  February  1985  Draft  Environmental  Impact 
Statement  Supplement  -  Federal  Coal  Management  Program  and,  in  part,  responds 
to  the  analysis  of  the  Federal  Coal  Program  made  by  the  Office  of  Technology 
Assessment  (OTA)  in  its  study  entitled:   Environmental  Protection  In  The 
Federal  Coal  Leasing  Program. 

As  directed  by  the  Secretary,  this  report  prepared  by  the  Bureau  of  Land 
Management  (BLM)  addresses  three  areas  of  concern  noted  by  the  OTA.  First,  it 
analyzes  the  effect  of  amendments  made  to  the  rules  in  43  CFR  3461,  the 
unsuitability  criteria,  in  1982  and  1983.  Second,  it  evaluates  the  Bureau's 
experience  in  applying  these  criteria.   Third,  it  addresses  the  need  to 
establish  standards  for  measuring  data  adequacy  and  the  need  for  guidelines 
and  procedures. 

MAJOR  FINDINGS: 

In  analyzing  the  effect  of  having  changed  various  Sections  of  43  CFR  3400 
regarding  unsuitability  criteria,  the  Bureau  determined  that  a  quantifiable 
response  is  not  possible.  Without  having  applied  both  the  1979  unsuitability 
regulations  and  the  1982/83  amendments  to  the  same  parcel  of  land  it  is 
impossible  to  accurately  measure  the  effect  of  the  rulemakings. 

In  those  instances  where  the  BLM  did  revisit  lands  after  the  regulatory 
changes,  the  effects  of  more  experience  and  more  data  had  a  greater  impact 
than  did  the  changes  themselves. 

Other  major  findings  can  be  summarized  as  follows: 

It  does  not  appear  necessary  to  add  or  delete  any  criteria. 

Environmental  characteristics  not  included  among  the  criteria  can  be 
examined  during  the  application  of  the  multiple  resource  trade-off 
screen. 

Problems  experienced  with  application  of  unsuitability  criteria  are 
traceable  to  a  failure  to  develop  uniform  procedures  and  formats  for 
application  of  the  criteria. 

Surface  Management  Agencies  need  to  give  more  attention  to  training 
and  direction  of  personnel  applying  the  criteria. 

Improvement  in  the  delivery  of  the  process  is  dependent  on  the 
development  of  guidance  now  in  progress. 


iv 


BLM  proposes  to  reinstate  in  the  43  CFR  3400  rules  the  public  comment 
period  on  the  application  of  the  criteria. 

The  sequence  of  the  subsection  in  43  CFR  3461  should  be  revised  so 
that  the  policy  and  procedure  language  now  found  in  3461.3-1  would 
precede  the  list  of  the  20  criteria. 

Guidance  should  be  developed  in  the  BLM  Program  Planning  Handbook  on 
the  relationship  between  the  unsuitability  criteria  screen  and  the 
multiple  resource  trade-off  screen.   Revise  the  language  found  in 
43  CFR  3420.1-4(4) (i)  to  clarify  the  purpose  of  the  multiple  resource 
trade-off  screen. 

The  opinions  of  the  Office  of  the  Solicitor,  U.S.  Department  of  the 
Interior,  involving  the  criteria  should  be  circulated  to  all  field 
offices. 

The  Bureau  of  Land  Management,  Forest  Service,  Bureau  of  Indian 
Affairs  (BIA),  Fish  and  Wildlife  Service  (FWS),  and  the  Office  of 
Surface  Mining  Reclamation  and  Enforcement  (OSM)  need  to  establish 
coordinated  procedures  and  guidelines  for  unsuitability  application. 


CHAPTER  I  -  INTRODUCTION 


A.   THE  REPORT 


This  report  is  an  analysis  of  the  effect  of  rule  changes  made  to  the  Federal 
coal  program  unsuitability  criteria  (43  CFR  3461)  in  1982  and  1983,  as  well  as 
an  evaluation  of  the  Bureau  of  Land  Management's  use  of  these  criteria,  and  is 
an  appendix  to  the  Draft  Environmental  Impact  Statement  -  Supplement,  Federal 
Coal  Management  Program.   It  also  serves  as  a  portion  of  the  Secretary  of  the 
Interior's  response  to  Congress  concerning  recommendations  made  by  the  Office 
of  Technology  Assessment  (OTA)  in  its  study  entitled  Environmental  Protection 
in  the  Federal  Coal  Leasing  Program,  May  1984. 

This  report  has  been  assembled  by  a  Task  Force  composed  of  professional  and 
management  staff  from  the  Bureau  of  Land  Management  (BLM),  Fish  and  Wildlife 
Service  (FWS),  Forest  Service,  and  the  Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM) .   This  report  is  based  on  the  information  gathered  from 
a  questionnaire,  a  workshop,  meetings  and  public  comments.   The  Task  Force 
also  used  materials  from  the  1979  Programmatic  Final  Environmental  Statement 
(FEIS)  as  well  as  internal  reports  prepared  during  the  program  development 
period  of  1978-79  and  subsequent  studies  prepared  by  the  BLM  in  1980-81. 
Using  this  material,  the  interdisciplinary  team  developed  the  principal 
issues,  conducted  the  subsequent  analysis,  and  prepared  the  findings  and 
conclusions  presented  in  this  report. 

SCOPE  AND  APPROACH 

In  preparing  this  report  three  broad  categories  of  issues  were  identified: 
(1)  changes  to  the  regulations,  (2)  data  adequacy,  and  (3)  guidelines  and 
procedures.  Within  each  of  these  broad  categories,  a  number  of  individual 
issues  are  addressed.  Included  in  the  first  are  issues  derived  from  the 
1982-83  regulation  changes,  proposed  changes  in  existing  regulations  and 
proposed  elimination  of  certain  criteria.  The  second  includes  issues  relating 
to  the  need  for  data  adequacy  standards  to  increase  objectivity  and 
consistency  in  unsuitability  determinations  and  to  provide  a  means  of 
determining  compliance  with  the  laws,  regulations,  and  policies  in  the  Federal 
coal  management  program.  Within  the  third  are  issues  involving  a  need  for 
clear  guidelines  and  procedures  for  applying  the  unsuitability  criteria. 
These  guidelines  would  also  increase  objectivity  and  consistency  in  the 
application  of  the  criteria. 

This  approach  (clustering  issues  into  three  broad  categories)  was  used  by  the 
Task  Force  to  analyze  the  comments  that  had  been  compiled  concerning  the 
unsuitability  criteria.  This  document  follows  that  approach,  rather  than 
listing  the  criteria  in  order  by  number.   Those  interested  in  tracking  issues 
for  specific  criteria  can  refer  to  the  Table  of  Contents. 

METHODOLOGY  USED  TO  PREPARE  THIS  REPORT 

The  evaluation  techniques  employed  to  gather  information  for  this  report 
included: 


QUESTIONNAIRE.  A  questionnaire  was  designed  to  document  the  experiences  of 
those  Bureau  field  personnel  who  had  participated  in  applying  these  criteria 
in  land  use  and  activity  planning. 

WORKSHOP.  A  workshop,  attended  by  BLM  personnel  from  the  western  coal 
regions,  the  Washington  Office,  and  the  U.S.  Forest  Service,  was  conducted  in 
November  1984.   The  preliminary  results  of  the  above  mentioned  questionnaire 
were  presented  to  those  attending  the  workshop  and  several  topical  discussions 
were  held  to  focus  on  the  principal  Issues/problems  associated  with  the 
criteria.   Five  BLM  State  Offices  were  represented  at  the  workshop  —  Montana, 
Colorado,  Wyoming,  Utah,  and  New  Mexico  —  and  work  groups  addressed  the 
following  questions: 

1.  Which  of  the  20  unsuitability  criteria  have  been  a  problem  in  the 
application  process  and  why? 

2.  What  impacts  did  the  1982  and  1983  changes  in  the  criteria  have  on  the 
application  process? 

3.  Based  on  the  Bureau's  experience  in  each  state,  what  recommendations  in 
applying  the  criteria  would  you  make? 

MEETINGS.  A  series  of  meetings  was  held  in  the  western  coal  states  and  in  the 
BLM  Eastern  States  Office  for  the  purpose  of  discussing  the  Bureau's 
experiences  with  the  criteria.   These  meetings  were  attended  by  BLM  staff; 
other  Federal  agencies  such  as  the  Fish  and  Wildlife  Service,  Geological 
Survey,  Forest  Service,  Office  of  Surface  Mining  Reclamation  and  Enforcement, 
Corps  of  Engineers,  Bureau  of  Indian  Affairs,  and  National  Park  Service;  state 
government  agencies;  industry  and  environmental  groups  and  private  citizens. 
The  purpose  of  the  meetings  was  to  gather  additional  information  on  the 
application  of  unsuitability  criteria.   Several  of  the  groups  offered 
additional  comments  regarding  deferral  of  decisions,  adding  new  criteria, 
timing  of  the  application  of  criteria,  guidelines  and  data  standards.  A 
thirty-day  comment  period,  starting  with  the  close  of  the  last  meeting,  was 
established  to  afford  all  interested  parties  the  opportunity  to  submit  written 
statements.  A  list  of  individuals  who  participated  or  submitted  comments 
appears  in  Appendix  A. 

B.   THE  UNSUITABILITY  CRITERIA 

The  use  of  20  unsuitability  criteria  of  the  Federal  coal  program  represent 
only  one  of  four  screens  employed  by  Surface  Management  Agencies  (SMAs)  during 
land  use  planning.   The  other  three  screens  are:   coal  development  potential, 
multiple  resource  trade-offs  and  surface  owner  consultation.   The 
unsuitability  criteria  were  developed  to  be  applied  to  areas  having  coal 
development  potential  in  response  to  the  Federal  land  reviews  required  by  the 
Surface  Mining  Control  and  Reclamation  Act  of  1977  (SMCRA),  other  statutes, 
and  the  policies  of  the  Secretary  of  the  Interior.   These  criteria  identify 
those  areas  with  key  features  which  make  them  unsuitable  for  all  or  certain 
methods  of  coal  mining  and  thus  should  not  be  leased.   These  areas  are  then 
removed  from  the  activity  planning  process  of  delineation,  ranking,  selection 
and  scheduling  of  tracts,  or  are  carried  forward,  but  only  for  certain 
stipulated  methods  of  mining. 


The  20  criteria  listed  at  A3  CFR  3461  are: 

1.  Lands  in  the  Federal  land  preservation  system  (e.g.,  National  Parks, 
Wildlife  Refuges,  Trails,  Wild  and  Scenic  Rivers,  Recreation  Areas, 
Wilderness  Areas) ; 

2.  Lands  within  rights-of-way  or  easements; 

3.  Lands  within  100  feet  of  cemeteries  and  rights-of-way  for  public  roads,  or 
within  300  feet  of  public  and  residential  buildings; 

4.  Wilderness  Study  Areas,  while  under  review  for  wilderness  designation; 

5.  Class  I  scenic  areas; 

6.  Lands  used  for  scientific  studies  involving  food  or  fiber  production, 
natural  resources,  or  technology  demonstrations  and  experiments; 

7.  Publicly  owned  places  on  Federal  lands  which  are  listed  in  the  National 
Register  of  Historic  Places; 

8.  Lands  designated  as  natural  areas  or  as  National  Natural  Landmarks; 

9.  Federally  designated  critical  or  essential  habitat  for  threatened  or 
endangered  plant  and  animal  species; 

10.  Lands  containing  habitat  considered  critical  or  essential  for 
State-designated  threatened  or  endangered  plant  and  animal  species; 

11.  Bald  or  golden  eagle  nests  or  sites,  including  appropriate  buffer  zones 
that  consider  habitat  for  prey  species; 

12.  Bald  and  golden  eagle  roost  and  concentration  areas  used  during  migration 
and  wintering; 

13.  Falcon  cliff  nesting  sites  and  appropriate  buffer  zones  that  consider  prey 
species'  habitat; 

14.  High  priority  habitat  for  migratory  bird  species  of  high  Federal  interest 
on  a  regional  or  national  basis; 

15.  Essential  habitat  for  resident  fish  and  wildlife  species  of  high  interest 
to  the  State  (e.g.,  active  dancing  and  strutting  grounds  for  sage  grouse, 
sharp-tailed  grouse,  and  prairie  chicken;  critical  winter  ranges  for  deer, 

/\  antelope  and  elk;  and  migration  corridors  for  elk); 

16/.    Lands  in  riverine,  coastal,  and  special  floodplains  (100-year  recurrence 
interval); 

r\ 

17.  Lands  committed  by  the  surface  management  agency  to  use  as  municipal 
watersheds; 


/18 /National  resource  waters  identified  in  State  water  quality  management 
r+S     plans,  and  a  buffer  zone  of  one-quarter  mile  from  the  outer  edge  of  the 
far  banks  of  the  water; 

/19y  Alluvial  valley  floors  (AVFs)  considered  important  for  agriculture,  or 
land  outside  an  AVF  if  mining  would  materially  damage  surface  or 
underground  water  systems  that  supply  the  AVF;  and 

20.  Lands  deemed  unsuitable  by  criteria  proposed  by  a  State  and  adopted  by  the 
Secretary  of  the  Interior  in  rulemaking. 

These  criteria  apply  to  lands  evaluated  for  leasing  for  surface  mining  since 
1976  (i.e.,  after  passage  of  the  Federal  Lands  Policy  and  Management  Act 
(FLPMA)  and  the  Federal  Coal  Leasing  Amendments  Act  (FCLAA)),  subject  to  the 
exemptions  and/or  exceptions  described  below.   In  addition,  the  unsuitability 
criteria  are  applied  to  preference  right  lease  applications  (PRLAs),  either 
during  land  use  planning  (if  the  PRLA  is  included  in  a  comprehensive  land  use 
plan)  or  during  environmental  analysis  (43  CFR  3430.3-1).  The  unsuitability 
criteria  are  applied  also  to  lands  that  will  be  mined  by  underground  methods, 
but  the  criteria  cannot  be  used  to  declare  such  lands  unsuitable  for  mining 
unless  surface  operations  and  impacts  will  affect  Federal  lands  to  which  a 
criterion  pertains  (43  CFR  3461.2). 

The  unsuitability  criteria  also  are  subject  to  exemptions  and/or  specific 
exceptions.   General  exemptions  applicable  to  several  criteria  include:   lands 
subject  to  valid  existing  rights  (Criteria  Numbers  1,  3,  4  (limited));  lands 
to  which  the  operator  has  made  substantial  legal  and  financial  commitments 
prior  to  January  4,  1977  (all  except  Criteria  Numbers  3,  4,  and  19);  surface 
coal  mining  operations  existing  on  August  3,  1977  (all  except  Criteria  Numbers 
4  and  7);  and  lands  for  which  a  mining  permit  has  been  issued  (all  but  3,  4, 
and  7).  All  criteria  except  4,  5,  6,  15,  16,  and  19  are  also  subject  to  one 
or  more  specific  exceptions.   For  example,  the  exceptions  to  Criterion  Number 
11  state  that  a  lease  may  be  issued  if  stipulations  can  ensure  that  eagles  are 
not  disturbed  during  the  breeding  season,  or  if  the  Fish  and  Wildlife  Service 
determines  that  the  nest(s)  of  golden  eagles  can  be  moved;  and  the  size  of  a 
buffer  zone  can  be  decreased  if  active  eagle  nests  will  not  be  adversely 
affected. 

In  the  1979  regulations,  the  unsuitability  criteria  were  also  applied  (as  part 
of  the  normal  land  use  planning  process  or  during  mine  plan  review)  to  tracts 
leased  before  1976  but  were  not  yet  being  mined.   This  requirement  was 
eliminated  in  the  1982  rulemaking  and  now  such  lands  are  reviewed  for 
suitability  only  under  the  mandatory  suitability  provisions  of  SMCRA. 

The  Department  policy  change  did  not  exempt  Federal  coal  lease  development 
from  the  statutory  environmental  protection  requirements  which  are  determined 
by  OSM  or  the  states  at  the  time  of  the  mine  permit  application  review. 
Additionally,  it  did  not  remove  from  consideration  by  the  regulatory  authority 
any  recommendations  made  by  the  SMA  concerning  unique  or  unusual  resource 
values  identified  during  land  use  planning  or  mine  permit  application  review 
that  may  need  protection  from  the  effect  of  mining. 


The  mandatory  criteria  found  in  Section  522(e)  of  SMCRA  as  well  as  the 
alluvial  valley  floor  criterion  in  Section  510(b)(5)  of  SMCRA  are  still 
applied  to  lands  covered  by  existing  leases  by  the  regulatory  authority  when 
determining  whether  to  issue  a  mining  permit. 

The  resource  values  that  may  be  protected  under  the  discretionary  criteria 
based  on  Section  522(a)(3)  of  SMCRA  are  considered  at  that  time  also,  and  can 
be  adequately  protected  through  the  regulatory  authority's  stipulations  in  the 
mine  permit. 

C.   PURPOSE  OF  THE  UNSUITABILITY  CRITERIA 

The  Federal  coal  program  relies  on  the  Bureau  of  Land  Management  and  Forest 
Service's  land  use  planning  systems  to  provide  the  mechanisms  for  identifying 
areas  acceptable  for  further  consideration  for  leasing.  This  emphasis  on 
planning  is  fully  consistent  with  statutory  requirements  (30  USC  Section 
201(a) (3) (A) (i)).  Land  use  plans  identify  preferred  uses,  or  combinations  of 
uses,  and  serve  as  guides  to  the  Federal  land  managers.   The  land  use  plans 
establish  the  nature,  extent,  and  objectives  for  future  actions  and  programs 
on  lands  administered  by  the  SMAs.  The  principal  coal  resource  decision  in 
the  land  use  plans  is  the  determination  of  which  areas  are  acceptable  for 
further  consideration  for  coal  leasing.   These  areas  would  be  identified  after 
placing  all  lands  in  a  planning  area  through  four  screens  integral  to  the 
planning  process: 

1.  Areas  would  be  eliminated  from  any  further  coal  development  consideration 
if  they  do  not  have  coal  development  potential. 

2.  Additional  coal  areas  would  be  eliminated  if  they  are  judged  unsuitable 
under  the  Department's  unsuitability  criteria. 

3.  Additional  coal  areas  may  be  eliminated  by  multiple  resource  trade-offs  if 
other  Federal  resource  values  are  determined  to  be  superior  to  coal. 

4.  Additional  coal  areas  where  the  Federal  government  owns  the  coal  and  the 
surface  Is  privately  owned  may  be  eliminated  after  consultation  with  those 
surface  owners. 

Areas  remaining  after  application  of  these  screens  would  be  identified  in  the 
land  use  plan  as  areas  acceptable  for  further  consideration  for  coal  leasing, 
subject  to  areawide  constraints  and  multiple  use  coordination  requirements  to 
guide  coal  program  activities .  These  constraints  and  requirements  could 
include  such  actions  as  identification  of  unique  stipulations  to  be  placed  in 
any  potential  coal  lease  on  an  area,  or  recommendations  of  preferred  coal 
leasing  areas.   Any  leasing  which  is  conducted  would  not  involve  all  the  land 
identified  as  acceptable  for  further  consideration  for  coal  leasing.  Those 
lands  not  leased  continue  to  be  available  for  any  other  uses  (e.g.,  livestock 
grazing)  permitted  by  the  land  use  plan. 


The  20  unsuitability  criteria,  as  one  of  the  four  screens,  are  only  one  way  of 
ensuring  that  Federal  coal  management  will  proceed  in  an  environmentally 
acceptable  manner.   These  criteria  can  be  divided  into  four  categories:   those 
which  are  required  under  Sections  510  or  522  of  SMCRA  (e.g.,  Federal  land 
system,  buffer  zones  along  rights-of-way  and  adjacent  to  communities  and 
buildings,  alluvial  valley  floors,  and  reclaimability  criteria);  those  which 
are  discretionary  under  Section  522  (e.g.,  land  used  for  scientific  studies, 
municipal  watersheds,  and  floodplains  criteria);  those  which  embody 
requirements  under  other  statutes  which  the  Department  proposes  to  enforce 
through  the  application  of  unsuitability  criteria  (e.g.,  federally  listed 
endangered  species  and  bald  and  golden  eagle  criteria);  and  those  which  are 
not  required  by  statute  but  which  the  Department  proposes  to  apply  in  its 
discretion  as  good  public  policy  (e.g.,  scenic  areas,  state  resident  fish  and 
wildlife,  and  state  proposed  criteria).   Some  of  the  criteria  involve 
interpretation  of  legal  requirements  within  circumscribed  limits;  others 
represent  an  attempt  to  set  limits  on  field-level  resource  management 
judgments  that  have  previously  been  entirely  discretionary. 

The  unsuitability  criteria  are  intended  to  identify  those  lands  that  must  be 
set  aside  from  coal  leasing  to  preserve  the  resource  or  value  of  concern.   It 
was  intended  that  by  utilizing  guidelines,  procedures  and  data  developed  by 
the  SMAs,  the  application  of  criteria  would  be  consistent,  uniform  and 
objective.   The  regulations  at  43  CFR  3461.3-l(b) (1)  require  that  the 
unsuitability  assessment  be  based  on  the  best  data  that  can  be  obtained  within 
the  time  and  resources  available  to  prepare  the  land  use  plan.   The  land  use 
plan  must  include  an  indication  of  the  adequacy  and  reliability  of  the  data 
involved.   The  authorized  officer  is  required  to  make  every  effort  to  collect 
adequate  and  reliable  data  which  would  permit  the  application  of  all  of  the 
criteria  during  land  use  planning.   However,  Section  3461.3-l(b) (1)  further 
states  that  where  either  a  criterion  or  an  exception  cannot  be  applied  during 
the  land  use  planning  process  because  of  inadequate  or  unreliable  data,  the 
plan  must  discuss  the  reasons  for  this  and  disclose  when  during  activity 
planning  (or  in  the  case  of  Criterion  19,  prior  to  approval  of  a  permit)  the 
data  needed  to  make  an  assessment  with  reasonable  certainty  will  be 
generated.  When  those  data  are  obtained,  the  authorized  officer  must  then 
make  public  his  assessment  and  rationale  on  the  application  of  the  criterion 
(or  the  exception)  and  allow  opportunity  for  public  comment.   It  is  intended 
that  these  instances  where  decisions  on  unsuitability  criteria  are  being 
deferred  to  activity  planning  would  be  infrequent  because  the  data  gaps  for 
unsuitability  criteria  application  would  have  been  identified  and  corrected 
during  the  preplanning  phase  of  the  process. 

The  lands  evaluated  by  the  multiple  resource  trade-off  screen  would  eventually 
be  studied  in  a  site-specific  analysis  and  attendant  regional  environmental 
impact  statement  (EIS).   Inventory  information  would  continue  to  be  collected 
on  the  resource  values  that  were  passed  through  the  screens.   During  the 
site-specific  analysis  and  regional  lease  sale  EIS,  resource  values  would  be 
"revisited"  and  impacts  analyzed  based  on  additional  information  and 
tract-specific  development  information.   The  areas  carried  forward  as 
acceptable  for  further  consideration  may  be  retained  or  dropped  from  the 
leasing  process  as  the  analysis  indicates. 


Although  it  is  likely  that  most  major  conflicts  between  coal  and  other 
resources  would  be  addressed  during  the  application  of  the  unsuitability 
criteria  screen,  significant  resource  balancing  decisions  may  still  remain. 
The  screen  is  the  appropriate  place  to  consider  these  other  resources.   The 
adjustments  in  the  land  use  planning  process  at  this  stage  would  be  made  to 
accommodate  unique,  site-specific  resource  values  clearly  superior  to  coal  but 
which  are  not  included  in  the  criteria,  e.g.,  air  quality,  a  prime  recreation 
site  or  a  campground.   The  responsible  official  would  balance  these  values 
against  the  possibility  of  offering  additional  coal  for  leasing  in  the 
planning  unit. 

D.   FEDERAL  LANDS  REVIEW  AND  PETITION  PROCESS 

Application  of  the  coal  unsuitability  criteria  constitutes  part  of  the  Federal 
lands  review  as  required  by  Section  522(b)  of  SMCRA.   The  Federal  lands  review 
is  conducted  principally  through  the  land  use  planning  processes  of  SMAs. 
SMCRA  also  requires  the  States  to  undertake  a  similar  program  for  nonfederal 
lands  if  they  wish  to  assume  primary  regulatory  authority  under  the  Act.   A 
list  of  standards  to  be  used  by  the  States  is  presented  in  Section  522(a)(3) 
of  SMCRA.   These  same  standards  must  also  be  applied  to  Federal  lands, 
including  private  surface  lands  overlying  Federal  coal. 

Moreover,  SMCRA  mandates  that  the  Secretary  of  the  Interior  review  all  Federal 
lands  for  unsuitability  and  that  citizens  be  allowed  to  petition  for  or 
against  designation  of  lands  as  unsuitable.   Consequently,  under  SMCRA,  the 
Department  of  the  Interior  has  procedures  to  apply  unsuitability  criteria, 
both  as  part  of  a  comprehensive  Federal  lands  review  and  as  part  of  a  petition 
process. 

Unsuitability  criteria  are  applied  to  unleased  lands  during  land  use 
planning.  The  unsuitability  of  leased  lands  is  covered  during  the  review  of 
the  surface  mining  permit  application.   Section  522(a)(2)  requires  that  lands 
be  deemed  unsuitable  for  all  or  certain  types  of  surface  coal  mining  if 
reclamation  under  the  requirement  of  SMCRA  is  not  technologically  and 
economically  feasible.   In  the  decision  that  established  the  coal  program 
after  completion  of  the  1979  FEIS ,  former  Secretary  of  the  Interior  Andrus 
determined  that  this  criterion  is  most  efficiently  and  appropriately  applied 
at  the  surface  mining  permit  application  stage  rather  than  during  land  use 
planning.  Factors  affecting  reclamation  are,  in  fact,  considered  at  various 
points  throughout  land  use  and  activity  planning.  The  formal  review  under 
Section  522(a)(2),  however,  is  encompassed  within  the  surface  mining  permit 
review  process.   As  SMCRA  requires,  Federal  lands  review  is  conducted  during 
land  use  planning  to  the  extent  possible,  and  the  remaining  portion  is 
conducted  during  the  surface  mining  permit  application  review. 

The  OSM  has  the  responsibility  of  administering  the  statutory  unsuitability 
petition  process.   OSM  will  make  a  formal  designation  of  Federal  lands  as 
unsuitable  only  in  response  to  a  petition  to  designate  under  Section  522(c)  of 
SMCRA.   A  party  can  submit  either  of  two  kinds  of  petitions.   One  is  a 
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petition  to  designate  land  unsuitable  for  mining.   The  other  is  a  petition  to 
terminate  a  designation  of  unsuitability.   Section  522  of  SMCRA  requires  that 
the  petitioner  be  adversely  affected  by  potential  mining  of  the  lands  in 
question  and  provide  facts  supporting  the  allegation. 

Petitions  submitted  will  be  reviewed  by  OSM  in  consultation  with  the  SMA  and 
then  returned  with  recommendations  to  the  authorized  SMA.   A  public  hearing 
will  later  be  held  to  present  to  the  public  the  reviews  of  the  OSM  and  the 
SMA.   These  reviews  will  describe  (1)  potential  coal  resources  of  the  area; 
(2)  the  demand  for  coal  resources;  and  (3)  the  impact  of  such  designation  on 
the  environment,  the  economy,  and  the  supply  of  coal.   A  decision  to  designate 
land  unsuitable,  to  reject  the  petition,  or  to  terminate  a  prior  designation 
will  occur  within  60  days  of  the  hearing. 

E.   CHANGES  TO  THE  CRITERIA  1982  AND  1983 

Changes  were  made  to  the  43  CFR  3400  Coal  Management  regulations  in  1982  for 
the  purpose  of  "eliminating  burdensome  and  outdated  provisions  and  to 
streamline  the  rules."  Other  changes  were  made  in  response  to  the  court 
decision  in  the  suits  filed  by  Texaco,  Inc.  and  the  National  Coal  Association 
challenging  the  alluvial  valley  floor  (AVF)  provisions  of  the  Federal  coal 
program  regulations  (43  CFR  3435),  certain  unsuitability  criteria,  and  the 
application  of  the  unsuitability  criteria  to  leased  lands.   These  suits  were 
joined  by  the  court  and  are  referred  to  as  Texaco  and  National  Coal 
Association  v.  Andrus,  et  al.  (Civil  No.  79-2448,  D.D.C.,  August  15,  1980), 
hereinafter  referred  to  as  Texaco.   The  court  generally  upheld  the  bases  of 
the  unsuitability  criteria,  ruled  in  favor  of  the  Department  of  the  Interior 
on  some  points,  and  returned  several  regulations  to  the  Department  for 
revision,  consistent  with  its  opinion.   Specific  changes  related  to  the 
application  of  the  unsuitability  criteria  which  were  made  in  the  1982 
rulemaking  included: 

1.  Sequential  screening  process.   The  requirement  that  the  four  screens  used 
to  identify  areas  acceptable  for  further  consideration  for  leasing  be  applied 
in  sequential  order  was  deleted  to  provide  the  manager  greater  flexibility  in 
developing  the  land  use  plan. 

2.  Criterion  1  -  Federal  Land  Systems.   In  the  Texaco  suit,  the  court 
declared  invalid  that  portion  of  unsuitability  Criterion  1  that  made  land 
under  study  for  Inclusion  in  a  Federal  land  system,  such  as  the  National 
Wildlife  Refuge  System,  unsuitable  for  coal  leasing.   The  court  held  that 
SMCRA  authorizes  an  unsuitability  determination  only  when  the  lands  are 
actually  included  In  the  Federal  land  systems  and  that  the  Secretary  cannot 
establish  an  unsuitability  standard  contrary  to  clear  congressional  intent. 

3.  Criterion  2  -  Rights-of-way.   The  reference  to  agricultural  crop 
production  was  deleted. 

4.  Criterion  3  -  Buffer  Zones.  An  exception  was  added  as  a  result  of  the 
Texaco  ruling,  which  provides  that  after  a  public  notice  and  opportunity  for 
public  hearing,  leasing  can  occur  within  100  feet  of  a  public  road. 


5.  Criteria  9,  11,  12,  13,  and  14  -  Wildlife.   In  the  Texaco  decision,  the 
court  held  that  SMCRA  amended  the  Endangered  Species  Act  and  that  the  Eagle 
Protection  Act  and  the  Migratory  Bird  Treaty  Act  were  consistent  with  SMCRA. 
Coal  operators  who  invested  substantial  financial  and  legal  commitments  before 
SMCRA  are  therefore  exempt  from  the  provisions  of  these  Acts.  With  respect  to 
the  Endangered  Species  Act,  the  court's  decision  of  October  1,  1984,  in  In 
Re:   Permanent  Surface  Mining  Regulation  Litigation,  Civil  No.  79-1144,  it 
62-63,  makes  it  apparent  that  a  coal  operator  is  not  exempt  from  the 
Endangered  Species  Act.  Rather,  the  1980  decision  means  only  that  the 
Endangered  Species  Act  cannot  be  the  basis  for  the  Secretary  to  ignore 
substantial  financial  and  legal  commitments  when  he  makes  unsuitability 
determinations  under  Section  522  of  SMCRA. 

6.  Criterion  16  -  Floodplains.   In  Texaco,  the  court  declared  floodplains 
Criterion  16  to  be  unauthorized  because  it  makes  floodplains  unsuitable  for 
coal  leasing  unless  coal  mining  on  floodplains  can  be  shown  not  to  pose  a 
threat  of  loss  of  life  or  property.  The  court  held  that  the  Secretary  must 
establish  that  a  threat  of  loss  of  life  or  property  exists  before  a  floodplain 
can  be  deemed  unsuitable  for  coal  leasing. 

7.  Criterion  17  -  Municipal  Watersheds.   In  Texaco,  the  court  returned 
Criterion  17,  dealing  with  municipal  watersheds,  to  the  Department  for 
revision  because  the  exception  required  the  concurrence  of  officials  of  the 
affected  local  government.  The  court  held  that  this  concurrence  requirement 
was  unauthorized  by  SMCRA  and  was  therefore  unlawful. 

8.  Application  of  Unsuitability  Criteria  on  Leased  Lands.  This  requirement 
was  deleted  from  the  rules  under  the  decision  of  the  Texaco  case.  The  court 
held  that  only  those  unsuitability  criteria  listed  in  SMCRA  may  be  applied  to 
lands  that  had  been  leased  before  SMCRA. 

9.  Assessment  and  Land  Use  Planning.   The  requirement  that  exceptions  should 
be  considered  only  when  an  unsuitability  condition  existed  in  an  area  free  of 
other  unsuitability  conditions  was  deleted,  as  was  the  requirement  that  a 
Federal  Register  notice  be  issued  after  the  unsuitability  criteria  are  applied. 

10.  Findings.  The  section  requiring  the  authorized  officer  to  "prepare  a 
statement  for  such  lands  on  the  potential  coal  resources,  the  demand  for  coal 
resources,  and  the  impact  of  such  designation  on  the  environment,  the  economy, 
the  supply  of  coal"  was  deleted. 

11.  Petitions  to  Designate  Lands.   The  section  requiring  the  SMA  to  petition 
the  Surface  Mining  Officer  under  30  CFR  Part  769  to  formally  designate  lands 
unsuitable,  after  having  completed  an  unsuitability  assessment,  was  deleted. 

In  December  1983,  Criterion  7  -  Historic  Sites,  was  modified  such  that  only 
publicly  owned  historic  sites  on  Federal  lands  which  are  listed  in  the 
National  Register  of  Historic  Places  can  be  found  to  be  unsuitable.  This 
change  was  made  to  make  this  Criterion  consistent  with  the  provisions  of 
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Section  522(e)  of  SMCRA.   However,  this  change  did  not  in  any  way  relieve  the 
SMA  of  its  responsibilities  under  Section  106  of  the  National  Historic 
Preservation  Act  to  consider  the  effect  of  coal  leasing  on  places  listed  or 
eligible  for  listing,  and  to  provide  the  Advisory  Council  on  Historic 
Preservation  a  reasonable  opportunity  to  comment. 

In  analyzing  the  effects  of  having  changed  various  Sections  of  43  CFR  3400 
regarding  unsuitability  criteria  as  listed  above,  the  Bureau  determined  that  a 
quantifiable  response  was  not  possible.   Without  having  applied  both  the  1979 
unsuitability  regulations  and  the  1983  amendments  to  the  same  parcel  of  land, 
it  is  impossible  to  accurately  measure  the  effect  of  the  rulemaking. 

In  those  instances  where  the  BLM  did  have  data  after  the  changes,  the  effects 
of  more  experience  and  more  data  had  a  greater  impact  than  did  the  regulatory 
changes  themselves. 

A  more  significant  impact  of  the  amendments  is  the  effect  it  has  had  on  the 
planning  process.   Instead  of  finding  a  portion  of  ground  unsuitable  for 
further  consideration  for  leasing  by  use  of  one  of  20  criterion,  the  same 
ground  is  being  removed  from  further  consideration  by  the  multiple  resource 
trade-off  screen.   This  is  not  to  say  that  the  rulemakings  of  1982-83  are  of 
no  consequence.   In  the  course  of  holding  public  meetings  and  from  reviewing 
letters  on  this  task,  many  commenters  noted  the  changes  that  had  been  made  by 
the  rulemakings  and  these  comments  were  developed  into  one  of  the  three  major 
issues  of  this  report.   Specific  suggestions  to  changing  one  or  more  of  the 
criteria  are  analyzed  in  Chapter  Two,  with  findings  and  conclusions  presented 
on  each  issue. 
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CHAPTER  II  -  ISSUES,  ANALYSES,  AND  CONCLUSIONS 

Chapter  I  outlined  the  major  issues  which  are  analyzed  in  this  section. 

This  chapter  is  organized  into  three  parts.   Part  One  is  an  analysis  of 
subissues  related  to  the  overall  discussions  which  call  for  changes  to  the 
regulations  at  43  CFR  3461.1  dealing  with  the  unsuitability  criteria.   Part 
Two  addresses  the  issue  of  data  adequacy.   Part  Three  contains  those  subissues 
dealing  with  guidelines  and  procedures.   Each  part  of  the  chapter  is  further 
subdivided  into  a  discussion  of  the  general  aspects  of  the  criteria  and  then 
each  criterion  is  identified  and  discussed  in  detail.   In  each  of  these 
sections,  the  subissues,  the  analysis,  and  the  findings  and  conclusions  are 
presented. 
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PART  ONE 

A.  CHANGES  TO  REGULATIONS 

GENERAL 

Issue  1 

Exceptions  should  not  be  applied  to  areas  where  more  than  one  unsuitability 
condition  exists. 

Analysis 

The  1979  regulations  contained  a  provision  that  exceptions  to  the  criteria 
could  be  applied  where  only  one  unsuitability  condition  existed.   Application 
of  exceptions  was  not  allowed  if  more  than  one  condition  applied  to  an  area. 
This  provision  was  added  to  the  1979  regulations  late  in  their  development  and 
without  special  note  as  to  its  intent  or  origin.   In  1982  the  provision  was 
revised  to  allow  for  application  of  exceptions  to  areas  where  "one  or  more" 
unsuitability  conditions  exist,  removing  the  restriction  of  the  1979 
regulations.   Apparently,  the  change  was  not  widely  noted  until  the  OTA  Report 
discussed  it  in  July  1984. 

Although  no  explanation  was  given  as  to  the  original  intent  of  the  1979 
regulation,  the  restriction  was  apparently  intended  to  ensure  that  BLM  did  not 
use  the  exceptions  to  circumvent  the  intent  of  SMCRA  and  lease  environmentally 
sensitive  areas.  Because  of  the  language  in  the  provision  (providing  that 
only  one  unsuitability  "condition"  rather  than  criterion  could  apply  for 
exceptions  to  be  used),  BLM  experienced  problems  with  the  restrictiveness  of 
the  provision  from  the  beginning.   For  example,  a  public  road  built  across 
public  lands  under  a  right-of-way  would  constitute  unsuitability  conditions 
under  both  Criterion  2  (rights-of-way)  and  Criterion  3  (cemeteries,  roads,  and 
structures).  As  such,  the  area  would  be  unsuitable  no  matter  how  easily  the 
road  could  be  moved  without  adversely  affecting  users. 

The  1982  change  provides  for  administrative  flexibility  in  applying  the 
concepts  of  multiple  use  through  the  multiple  resource  trade-off  screen  rather 
than  inflexibly  in  having  to  exclude  areas.  Environmental  groups  opposed  the 
change  for  that  reason,  while  BLM  personnel  have  supported  it. 

Findings  and  Conclusions 

No  examples  were  cited  by  the  commenters  who  raised  the  issue  to  support  the 
restrictions  on  use  of  exceptions  and  exemptions  to  the  criteria.   In  light  of 
that,  the  administrative  flexibility  allowed  by  the  exceptions  and  exemptions 
appears  to  be  a  desirable  and  critical  element  of  the  program  which  should  be 
maintained. 

Issue  2 

All  exceptions  and  exemptions  to  the  unsuitability  criteria  should  be 
eliminated,  In  order  to  strengthen  the  protection  offered  by  the  criteria. 
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Analysis 

Several  commenters,  during  the  unsuitability  review  process,  have  seen 
exception  and  exemption  as  a  weakening  of  protection  for  resources  that  they 
feel  should  have  priority  over  coal  development.   Conversely,  other  commenters 
have  recommended  additional  exceptions,  especially  for  Criterion  1  (Federal 
land  systems). 

When  first  field  tested,  the  unsuitability  criteria  were  applied  as  a  distinct 
step;  then  the  exceptions  and  exemptions  were  applied  as  a  separate  step.   The 
results  of  the  field  test  indicated  that  almost  all  coal  lands  had  some 
features  which  called  for  use  of  the  criteria.   In  short,  the  criteria  are 
inconsistent  with  the  goals  of  a  multiple  use  agency  if  not  accompanied  by 
exceptions.   Exemptions  have  been  added  as  a  result  of  the  requirements  of 
statutes  and  court  decisions  such  as  Texaco. 

Current  experience  indicates  that  frequently  an  impact  can  be  mitigated  by 
appropriate  mine  development.  The  exceptions  allow  mining  and  still  offer 
opportunities  for  other  resource  uses  through  the  use  of  mitigating  measures. 

If  all  exceptions  and  exemptions  were  removed  from  the  criteria,  only  those 
lands  with  no  sensitive  values  (no  matter  how  Insignificant  the  conflict  with 
coal  mining  or  how  effective  mitigation  is  in  protecting  the  non-mineral 
values)  would  be  available  to  coal  development  and  those  that  are  acceptable 
for  further  consideration  for  leasing  would  be  discontinuous  and  of  small 
acreage.   For  example,  under  Criterion  1  (Federal  land  systems)  all  Federal 
lands  in  National  Forests  east  of  the  100th  Meridian  are  unsuitable  for 
mining.  With  reference  only  to  lands  east  of  the  100th  Meridian  there  are 
three  exceptions  to  the  general  rule:   (a)  surface  coal  mining  operations 
which  existed  on  August  3,  1977;  (b)  those  lands  which  had  outstanding  valid 
existing  rights  to  surface  mine  coal  as  of  August  3,  1977;  and  (c)  on  such 
lands  that  the  Secretary  of  the  Interior  determines  have  no  significant 
recreational,  timber,  economic  or  other  values  which  may  be  incompatible  with 
surface  mining  operation  and  the  surface  operations  and  impacts  are  incident 
to  an  underground  coal  mine.   Thus,  surface  coal  mining  on  Federal  lands 
within  the  boundaries  of  a  National  Forest  west  of  the  100th  Meridian  is 
possible  as  outlined  in  the  three  exceptions  above,  and  coal  mining  on  Federal 
lands  within  the  boundaries  of  a  National  Forest  east  of  the  100th  Meridian 
are  not  necessarily  restricted  to  underground  operations  approved  by  the 
Secretary  as  explained  in  the  three  exceptions  above. 

Elimination  of  all  exceptions  and  exemptions  would  also  require  a  major 
revision  of  the  legal  authorities  which  authorize  the  coal  program.   Several 
of  the  exemptions  and  exclusions  in  the  current  program  are  court  ordered  or 
otherwise  required  by  statute. 

Findings  and  Conclusions 

Exceptions  and  exemptions  to  the  criteria  are  a  feature  which  provide  for 
exclusion  of  areas  which  can  be  mined  in  an  environmentally  acceptable  manner. 
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Issue  3 

The  regulations  (43  CFR  3461)  should  be  revised  to  expand  and  clarify 
opportunities  for  public  participation  during  application  of  the  unsuitability 
criteria. 

Analysis 

As  a  result  of  the  1982/83  changes,  the  coal  unsuitability  regulations  are 
virtually  silent  concerning  public  participation.   Section  3461.3-2  mentions 
consultation  and  refers  to  3420.1-6  and  3420.1-7;  however,  little  direction  is 
given.   In  addition,  a  requirement  to  publish  the  results  of  each  application 
of  the  unsuitability  criteria  in  the  Federal  Register  and  local  newspapers  was 
eliminated  in  the  1982/83  changes.  As  a  result,  public  participation  has 
occurred  differently  in  different  areas,  creating  confusion  with  the  public  as 
to  just  when  input  is  appropriate  and  timely. 

The  1982/83  changes  in  public  participation  were  not  discussed  in  the  preamble 
to  the  regulations.   Presumably,  the  requirements  were  deleted  because  they 
duplicated  requirements  found  in  the  CEQ  regulations  (40  CFR  1500)  or  the 
planning  regulations  (43  CFR  1600)  and,  as  a  result,  were  unnecessary. 

Addition  of  a  new  public  participation  section  would  help  assure  a  consistent 
approach  to  public  input  and  help  those  interested  in  coal  unsuitability  to 
understand  when  to  expect  an  opportunity  to  participate.   If  public 
participation  were  regulated,  it  would  be  incumbent  for  the  SMA  to  follow,  and 
carefully  document,  the  steps  outlined. 

Findings  and  Conclusions 

Regulatory  changes  regarding  public  participation  could  be  made;  however,  it 
would  be  more  appropriate  to  issue  additional  planning  guidance  to  assure  that 
the  public  is  adequately  informed  of  the  unsuitability  process.   It  should  be 
noted  that  a  section  will  be  added  to  the  rules  at  3461.3-l(a)  to  provide 
specifically  for  public  comment  on  the  application  of  unsuitability  criteria. 


Issue  4 

The  format  of  43  CFR  3461  should  be  revised  to  clarify  the  process  of  applying 
the  criteria. 

Analysis 

It  was  determined,  in  the  workshops  and  public  meetings  that  a  principal  reason 
for  the  public  misunderstanding  of  the  application  of  the  criteria  is  the 
sequence  of  the  existing  regulations.   Criteria  are  listed  at  3461.1. 
Procedures  explaining  how,  when  and  where  to  apply  the  criteria  follow  the 
list  of  the  criteria  at  3461.3  Many  people  do  not  read  beyond  the  language  of 
the  criteria  (3461.1)  to  examine  3461.3  which  explains  the  policy  of 
application  of  the  criteria. 
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The  OTA  report  stressed  public  acceptance  of  the  leasing  program.   Acceptance 
is  contingent  upon  public  awareness  and  understanding.   One  of  the  ways  to 
facilitate  public  understanding  is  to  format  the  regulations  in  a  logical 
presentation. 

Findings  and  Conclusions 

The  3461  regulations  were  written  to  place  emphasis  on  the  criteria.   However, 
too  much  emphasis  has  been  placed  on  the  criteria  at  the  expense  of  the  policy 
and  procedure  set  forth  later  in  the  regulation.   Therefore,  current  Sections 
3461.2  through  3461.5  should  be  at  the  beginning  of  the  3461  regulations.  A 
handbook  should  be  distributed  to  assure  that  SMA  personnel  are  aware  of  the 
correct  procedures  to  be  followed  in  processing  the  application  of  the 
criteria. 

Issue  5 

The  two  coal  land  use  planning  screens  of  unsuitability  assessment  and 
multiple  resource  trade-offs  should  be  combined. 

Analysis 

Confusion  exists  as  to  the  relationship  between  the  application  of  the 
unsuitability  criteria  and  multiple  resource  trade-offs. 

It  is  reasonable  that  screens  be  applied  sequentially,  except  in  the  cases 
where  there  are  indications  that  later  screens  applied  earlier  in  the  process 
would  prove  more  efficient  because  lands  could  be  deleted  from  further 
consideration  without  expending  added  resources.   However,  the  coal  management 
regulations  (43  CFR  3400)  were  changed  in  1982  to  allow  the  unsuitability 
criteria  and  multiple  resource  trade-off  screens  to  be  applied  in  no 
particular  order.   Therefore,  one  screen  does  not  necessarily  follow  the  other. 

The  unsuitability  criteria  are  to  be  viewed  as  non-discretionary  items  based 
on  law,  policy,  or  regulations.   The  multiple  resource  screen  is  used  to 
balance  the  leasing  of  coal  with  other  land  uses.   The  multiple  resource 
trade-off  screen  considers  other  resources  and  is  applied  on  a  case-by-case 
basis  at  the  discretion  of  the  manager.   Coal  areas  that  have  passed  through 
the  previous  two  screens  of  coal  development  potential  and  unsuitability 
criteria  may  be  eliminated  from  further  consideration  if  other  public  land 
resource  values  are  determined  to  be  superior  to  the  value  of  the  coal. 

Combining  these  two  screens  into  one  is  impractical  because  it  would  not  be 
clear  as  to  exactly  why  a  parcel  of  land  is  eliminated  from  further 
consideration  and  would  only  serve  to  confuse  the  public.   If  applied 
properly,  the  unsuitability  criteria  eliminate  lands  early  in  the  process  so 
the  manager  can  focus  on  those  parcels  where  the  more  difficult  discretionary 
decisions  have  to  be  made.   By  keeping  unsuitability  criteria  as  a  distinct, 
separate  step,  the  public  is  assured  in  a  very  clear  manner  that  the  Federal 
lands  review  required  by  SMCRA  and  other  applicable  laws  governing  the  program 
have  been  followed.   However,  clarification  of  these  two  processes  would  help 
eliminate  the  misunderstanding  of  how  the  two  screens  fit  together. 
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Findings  and  Conclusions 

Guidance  needs  to  be  given  on  the  relationship  between  the  two  screens. 
Preferably  this  would  go  into  a  handbook. 

Issue  6 

The  unsuitability  criteria  should  not  be  applied  when  leasing  split-estate 
lands. 

Analysis 

Commenters  have  suggested  that  the  Federal  government  relinquish  its  right  to 
(or  at  least  interest  in)  the  surface  resources,  when  these  lands  go  to 
patent.   Conflict,  controversy,  and  frustration  with  landowners  could  be 
avoided  if  the  unsuitablity  criteria  were  not  applied  to  split-estate  lands; 
however,  the  SMA  would  not  then  be  adequately  protecting  the  public  interest 
or,  in  some  cases,  complying  with  SMCRA. 

The  leasing  of  Federal  coal  is  a  Federal  action  and,  as  such,  is  subject  to 
the  National  Environmental  Policy  Act  (NEPA) .  NEPA  requires  the  Federal 
Government  to  consider  the  environmental  consequences  resulting  from  Federal 
actions,  not  just  those  consequences  which  affect  Federal  property.   Other 
Federal  laws,  for  example  SMCRA,  show  that  the  Federal  Government  is 
interested  in  protecting  surface  resources,  regardless  of  their  ownership. 

Currently,  unsuitability  criteria  are  applied  to  all  Federal  lands  prior  to 
the  leasing  of  coal,  other  than  to  coal  owned  by  the  TVA.   "Federal  Land"  is 
defined  to  mean  all  land,  including  mineral  interests,  owned  by  the  Federal 
Government,  but  excluding  Indian  lands.   Split-estate  lands  are  clearly 
included  in  this  definition. 

Inventory  on  split-estate  land  can  be  difficult  because  access  to  the  surface 
can  be  denied  agency  personnel.   This  raises  the  possibility  that  inventoried 
critical  habitat  can  be  destroyed  by  the  surface  owner  when  he  discovers  that 
some  of  his  property  might  not  be  leased.  Nevertheless,  resource  protection 
can  be  realized  by  the  application  of  unsuitability  criteria  to  split-estate 
lands.   Preparation  of  stipulations  and  agreements,  and  cooperation  with  other 
local  and  state  agencies,  can  provide  a  great  deal  of  resource  protection  to 
split-estate  lands. 

Findings  and  Conclusions 

It  is  concluded  that  nothing  should  be  changed  in  the  regulations  and  the 
criteria  should  continue  to  be  applied  on  split-estate  lands. 
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CHANGES  TO  REGULATIONS 

SPECIFIC 

Issue  7 

Criterion  1  (Federal  land  systems)  should  be  revised  to  include  as  unsuitable 
those  areas  proposed  for  inclusion  in  the  listed  systems  or  the  exemption 
(43  CFR  3461.1(a)(3))  to  the  Criterion  should  delete  the  language  "The 
application  of  the  portion  of  this  Criterion  applying  to  land  proposed  for 
inclusion  in  the  listed  systems...." 

Analysis 

In  Texaco,  the  court  declared  invalid  that  portion  of  Criterion  1  that  made 
land  under  study  for  inclusion  in  a  Federal  land  system  unsuitable  for  coal 
leasing.   The  court  held  that  (except  for  study  rivers  designated  under 
Section  5(a))  of  the  Wild  and  Scenic  Rivers  Act,  SMCRA  authorizes  an 
unsuitability  determination  only  when  the  lands  are  actually  included  in  the 
Federal  land  system  and  that  the  Secretary  cannot  establish  an  unsuitability 
standard  contrary  to  clear  congressional  intent. 


Findings  and  Conclusions 

The  1982/83  regulation  change  resulted  from  the  decision  of  Texaco  and  as  such 
is  compatible  with  the  current  laws.   Without  further  legislation  addressing 
the  issue,  the  existing  Criterion  should  not  be  changed  to  include  lands 
proposed  for  inclusion  in  the  listed  Federal  land  systems.  However,  the 
language  "land  proposed  for  inclusion"  should  be  eliminated  to  be  consistent. 
Study  rivers  designated  under  Section  5(a)  of  the  Wild  and  Scenic  Rivers  Act 
could  be  expressly  included  to  implement  SMCRA  Section  522(e)(1). 

The  language  of  Criterion  1  will  not  be  changed  (i.e.,  will  not  include  areas 
under  study  unless  noted  in  SMCRA  Section  522(e)(1),  or  recommended  for  a 
Federal  land  system) .  The  reference  to  such  an  area  in  the  exemption  (43  CFR 
3461.1(a)(3))  should  be  removed.   This  wording  appears  to  be  an  oversight  when 
the  Criterion  language  was  changed  in  1982. 

The  multiple  resource  trade-off  screen  which  follows  the  application  of  the 
unsuitability  criteria  can  also  remove  lands  from  consideration  for  coal 
leasing.   Therefore,  the  lands  in  question  could  be  protected  through  the  use 
of  this  screen. 

Issue  8 

Criterion  1  (Federal  land  systems)  should  protect  Federal  land  systems  with 
the  addition  of  buffer  zones. 
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Analysis 

The  Federal  land  system  protected  by  this  Criterion  contains  important 
esthetic,  recreational  or  unique  resources  requiring  careful  husbandry  by  the 
Federal  Government.   For  example,  the  Land  and  Resource  Management  Plans 
(LMPs)  developed  by  the  U.S.  Forest  Service  provide  for  buffers  around  their 
lands.   Nevertheless,  not  all  Federal  land  systems  contain  internal  buffers  to 
protect  them  from  external  influences.   In  some  cases,  buffers  could  not  be 
acquired  for  budgetary  or  political  reasons  or  surrounding  Federal  lands  were 
considered  an  appropriate  buffer. 

Several  coal  conflicts  associated  with  this  issue  have  occurred.  Some 
examples  are:  Kaiparowitz  Plateau  (Glenn  Canyon  National  Recreation  Area)  and 
Alton  Coal  Field  (Bryce  Canyon  and  Zion  National  Parks).  The  types  of  issues 
addressed  in  these  cases  have  been  rather  broad.  Direct  coal  mining  impacts, 
visual  impacts,  and  subsidence  were  of  concern  in  the  Alton  Coal  Field.  Some 
cases  also  raised  concerns  about  indirect  effects;  principal  among  these  were 
air  quality  degradation,  general  visibility,  water  usage  and  population  growth. 

In  the  Alton  Coal  Field,  an  unsuitability  petition  was  filed  and  a  finding  on 
the  direct  visual  effects  of  coal  mining  limited  surface  mining  in  some 
portions  of  the  field,  while  underground  mining  was  permitted.   This  case 
argues  that  Criterion  1  can  address  direct  impacts.   The  case  was  based  on  the 
provision  of  Section  522(e)(3)  of  SMCRA  which  says  "...no  surface  coal  mining 
operations  . . .  shall  be  permitted  which  will  adversely  affect  any  publicly 
owned  park...."  This  provision  is  mandatory  and  argues  that  buffers  to 
protect  Federal  land  system  properties  are  not  necessary.   Express  inclusion 
of  the  SMCRA  Section  522(e)(3)  standard  in  Criterion  1  could  strengthen  its 
application. 

Findings  and  Conclusions 

An  unsuitability  criterion  for  a  buffer  zone  which  deals  with  direct  impacts 
to  Federal  land  systems,  where  those  impacts  can  be  identified,  could  reduce 
the  number  of  potential  conflicts.   However,  a  buffer  is  not  needed  around 
these  land  systems.   The  major  controversies  can  be  addressed  through  the 
application  of  the  provisions  of  SMCRA  (522(e)(3))  and  the  multiple  resource 
trade-off  screen. 

Greater  emphasis  should  be  placed  on  earlier  identification  and  resolution  of 
these  issues  in  land  use  planning. 

Issue  9 

Criterion  1  (Federal  land  systems)  should  be  revised  to  permit  leasing  within 
incorporated  cities,  towns  and  villages  with  the  permission  of  the 
incorporated  city,  town  or  village. 
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Analysis 

Federal  mineral  estate  is  often  included  in  the  recently  expanded  boundaries 
of  communities  in  the  West.   In  order  to  control  development,  western 
communities  have  extended  their  limits  beyond  areas  of  urban  growth  to 
surrounding  farm  and  range  lands.   This  is  one  community  response  to  recent 
boom  conditions.   In  some  cases,  during  land  use  planning,  Bureau  personnel 
have  discovered  that  the  communities  have  few,  if  any,  objections  to  coal 
development  within  those  expanded  boundaries. 

Criterion  1  includes  an  unsuitability  provision  for  incorporated  cities,  towns 
and  villages.   This  provision  is  derived  directly  from  Section  1  of  the 
Mineral  Leasing  Act  of  1920  (30  USC  181),  which  prohibits  leasing  in 
incorporated  cities,  towns  and  villages. 

Changing  the  statute  and  regulation  may  lead  to  more  logical  mining  units  and 
better  resource  recovery.   On  the  other  hand,  if  local  interest  exists,  a 
community  could  change  its  boundaries  in  response  to  BLM  or  industry 
initiative. 

Findings  and  Conclusions 

In  the  event  that  interest  is  expressed  in  areas  within  incorporated  towns  and 
villages,  they  have  the  legal  authority  to  adjust  their  boundaries. 

No  change  in  the  Criterion  is  needed.   However,  Section  1  of  the  Mineral 
Leasing  Act  (MLA)  would  have  to  be  amended  before  leasing  could  occur. 

Issue  10 

The  application  of  Criterion  2  (rights-of-way)  should  be  deferred  until  the 
permit  application  is  prepared.  Rights-of-way  and  easements  are  usually 
settled  by  coal  companies  when  a  permit  application  is  prepared,  and  it  is  not 
necessary  to  declare  these  areas  unsuitable. 

Analysis 

There  has  been  little  difficulty  applying  this  Criterion.   Nevertheless, 
personnel  in  some  coal  regions  have  complained  about  the  number  of 
right-of-way  changes  between  land  use  planning  and  mine  plan  development. 
This  could  make  the  outcome  of  applying  the  Criterion  inconsistent  because  not 
all  rights-of-way  are  unsuitable.   This  can  be  easily  avoided,  however,  by 
applying  stipulations  to  each  new  right-of-way  that  is  issued  within  a  coal 
area.   These  stipulations  can  alert  the  right-of-way  holder  that  coal  mining 
might  occur,  and  that  the  right-of-way  may  have  to  be  relocated.   This 
situation  could  also  be  avoided  by  not  issuing  any  rights-of-way  in  coal  areas 
after  the  Criterion  has  been  applied. 

Applying  this  Criterion  in  land  use  planning  could  help  to  establish  a 
baseline  for  inventory  of  rights-of-way  in  a  coal  region.   This  could  make  it 
less  expensive  and  less  difficult  to  develop  the  coal  resource  because  there 
would  be  fewer  rights-of-way  to  relocate. 
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Very  few  areas  have  been  declared  unsuitable  due  to  rights-of-way.   In  all 
regions  the  approach  has  been  to  flag  the  right-of-way  as  a  problem  for  the 
mine  plan.  The  exceptions  to  this  Criterion  are  very  broad,  making  them 
fairly  easy  to  apply.   In  most  cases  rights-of-way  can  be  relocated.   Only 
major  rights-of-way  (e.g.,  500  KV  lines,  36"  or  larger  pipelines,  and 
railroads)  are  difficult  to  relocate.   The  manner  in  which  personnel  in  the 
coal  regions  have  applied  this  Criterion  has  taken  this  into  account. 

Findings  and  Conclusions 

Applying  this  Criterion  during  land  use  planning  has  caused  limited  problems 
for  personnel  in  all  coal  regions,  and  in  some  cases  has  assisted  decision 
making  during  activity  planning.   The  Criterion  is  effective  and  should  be 
applied  during  land  use  planning. 

Issue  11 

The  application  of  Criterion  3  (lands  within  100  feet  of  a  cemetery  or  a 
right-of-way  or  300  feet  of  an  occupied  dwelling  or  public  buildings  or  parks) 
should  be  deferred  until  the  mine  plan  is  prepared,  and  that  portion  of  the 
Criterion  dealing  with  the  right-of-way  of  a  public  road  should  be  removed 
from  Criterion  3  and  included  in  Criterion  2  (rights-of-way). 

Analysis 

The  discussion  of  the  issue  under  Criterion  2  also  applies  to  Criterion  3. 
There  has  been  more  difficulty  in  applying  Criterion  3,  especially  in  the  San 
Juan  Region.   Generally  this  Criterion  is  more  difficult  to  apply  in  split- 
estate  areas  because  it  is  very  time  consuming  to  identify  and  verify 
buildings,  roads,  and  cemeteries. 

Applying  Criterion  3  during  land  use  planning  could  help  to  develop  a  baseline 
inventory.  For  example,  in  the  San  Juan  Coal  Region  application  of  this 
Criterion  has  provided  baseline  information  for  authorized  and  unauthorized 
occupancies,  which  has  been  helpful  in  monitoring  changes  in  the  number  and 
location  of  residences. 

The  second  part  of  the  issue  deals  with  buffer  zones  along  public  road 
rights-of-way.   Criterion  2  (rights-of-way)  applies  to  federally  owned  surface 
and  affords  protection  to  public  road  rights-of-way.  No  criterion  applies  to 
public  road  right-of-way  on  nonfederally  owned  surface.  However,  Criterion  3 
provides  a  buffer  zone  on  each  side  of  a  public  road  right-of-way  regardless 
of  surface  ownership. 

Criteria  2  and  3  are  written  so  that  the  SMA  could  conceivably  lease  the  coal 
beneath  a  right-of-way  but  determine  as  unsuitable  a  buffer  100  feet  wide 
measured  from  the  outside  line  of  each  side  of  that  right-of-way. 
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Findings  and  Conclusions 

If  Criterion  3  is  applied  during  land  use  planning,  areas  potentially  leasable 
by  applying  the  exceptions  would  not  be  considered  due  to  an  inability  to 
apply  the  exceptions  at  the  time  of  land  use  planning.   In  other  words,  if 
Criterion  3  applies,  the  SMA  is  not  able  to  apply  the  exceptions  because  in 
order  to  do  so  requires  one  to  have  a  mine  plan.   The  problem,  therefore,  is 
to  somehow  apply  the  exceptions  during  land  use  planning  —  a  point  in  the 
leasing  process  that  precedes  the  development  of  a  mine  plan  review  by  several 
years. 

The  wording  of  the  exceptions  seems  to  indicate  some  form  of  latitude  to 
consider  the  lands  affected  by  the  Criterion.   However,  it  is  unclear  whether 
this  could  be  done  at  land  use  planning  or  through  deferral  by  carrying  lands 
into  mine  plan  development.   Guidance  needs  to  be  provided  which  indicates  how 
lands  can  be  carried  through  the  leasing  process  so  the  exceptions  can  be 
applied,  or  the  wording  of  the  exceptions  changed  so  they  may  be  applied  at 
the  time  of  land  use  planning. 

The  protection  of  public  road  rights-of-way  has  been  split  between  two 
criteria.   That  portion  of  Criterion  3  dealing  with  public  road  right-of-way 
should  be  removed  from  Criterion  3  and  combined  with  Criterion  2,  or  vise 
versa. 

Issue  12 


Criterion  3  should  be  amended  to  focus  more  attention  on  the  provisions  of  the 
American  Indian  Religious  Freedom  Act  and  to  permit  the  relocation  of 
cemeteries. 

Analysis 

There  have  been  suggestions  by  various  groups  that  Criterion  3  or  Criterion  7 
could  be  expanded  to  include  sacred  areas .   The  American  Indian  Religious 
Freedom  Act  is  a  broad  policy  statement  in  favor  of  protecting  and  preserving 
Indian  freedoms,  including  access  to  sites.   Criterion  3  states  that  land 
within  300  feet  of  a  church  is  unsuitable  for  leasing,  and  this  could  be 
interpreted,  in  certain  Instances,  to  include  sacred  sites.   Under  SMCRA 
Section  522(e)(5),  from  where  this  standard  derives,  churches  have  generally 
been  understood  to  mean  buildings.   In  addition,  unlike  churches  which  are 
significant  to  a  group  of  people,  a  sacred  area  may  be  sacred  only  to  a 
particular  family  or  an  individual.  The  significance  of  the  site  with  respect 
to  individuals,  families,  groups  or  the  Tribe  must  be  considered.   The  types 
of  sites  are  variable  and  may  include  religious  herb  gathering  areas,  offering 
points,  and  topographic  features  that  are  important  for  religious  beliefs 
associated  with  Creation.   It  is  very  difficult  to  equate  sacred  areas  with 
churches  without  knowing  the  nature  and  the  significance  of  a  site.   This 
would  make  an  unsuitability  criterion  definition  of  sacred  area  difficult  to 
apply  in  a  consistent  and  uniform  manner. 
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Criterion  7  could  be  expanded  to  include  sacred  sites;  however,  the  National 
Historic  Preservation  Act  excludes  sacred  sites  from  consideration  for  the 
National  Register  of  Historic  Places  (36  CFR  60. A)  except  for  sites  of 
historical  significance.   It  would  be  very  difficult  to  add  sacred  sites  into 
Criterion  7  because  sacred  sites  have  limited  links  to  the  National  Register 
of  Historic  Places. 

It  should  be  noted  that  the  definition  of  cemeteries  was  changed  by  OSM  in 
order  that  private  family  burial  grounds  are  not  included  in  the  buffer 
requirement.   The  change  occurred  because  of  a  court  ruling  where  a  coal 
company  had  received  permission  from  a  family  to  mine  closer  than  within  100 
feet  of  a  family  burial;  however,  OSM  issued  a  violation.   The  6th  Circuit 
Court  of  Appeals,  in  the  case  of  Holmes  Limestone  v.  Andrus,  suggested  that  it 
would  be  arbitrary  to  apply  the  unsuitability  criterion  to  private  family 
burial  grounds.   That  definitional  change  is  currently  subject  to  court 
challenge.   It  is  unclear  which  sacred  sites  could  be  classified  as  cemeteries. 

Despite  this  change  in  OSM  buffer  requirements ,  the  BLM  in  New  Mexico  has  made 
a  multiple  resource  trade-off  decision  to  use  the  100-foot  buffer  zone  for 
gravesites.   This  is  a  good  example  of  how  this  screen  can  be  used  in 
conjunction  with  the  unsuitability  criteria  screen  to  reflect  special  regional 
concerns.   The  special  regional  concerns  of  American  Indian  culture  have  been 
considered  and  the  end  result  similar  to  including  gravesites  in  the 
definition  of  cemeteries  in  the  unsuitability  criteria. 

Adequate  consideration  of  sacred  areas  could  be  achieved  through  applying 
multiple  resource  trade-off  screens;  this  would  allow  each  region  the 
discretion  to  tailor  the  consideration  of  American  Indian  religious 
practices.   There  is  a  perception  that  the  unsuitability  criteria  screen  is 
more  important  or  effective  than  the  multiple  resource  trade-off  screen.   The 
BLM's  limited  application  of  this  screen  has  added  to  this  perception.   The 
BLM  could  facilitate  the  application  of  the  multiple  resource  trade-off  screen 
by  developing  better  guidance  for  BLM  manuals  and  handbooks. 

Relocation  of  cemeteries  is  regulated  by  Individual  State  laws.   In  many 
states  it  is  possible  to  move  cemeteries,  with  the  concurrence  of  living 
relatives.   This  can  be  a  long  and  difficult  process  for  the  individual,  group 
or  agency  doing  the  search.   It  would  be  difficult  for  the  BLM  to  apply  such 
an  exception  uniformly  because  of  the  different  State  requirements.   It  should 
be  noted  that  unsuitability  Criterion  3  is  more  restrictive  than  many  State 
laws.   Creating  a  new  exception  would  help  to  make  the  Criterion  more 
consistent  with  State  law. 

Findings  and  Conclusions 

In  lieu  of  an  additional  coal  unsuitability  criterion  for  American  Indian 
sacred  sites,  the  BLM  should  develop  guidance  for  the  application  of  the 
multiple  resources  trade-off  screen. 

Currently,  the  relocation  of  a  cemetery  is  permissible  if  approved  in  a  state 
or  Federal  coal  mining  operation  plan.  An  exception  to  Criterion  3  that 
allows  relocation  of  cemeteries  would  be  helpful. 
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Issue  13 

The  scope  of  Criterion  5  should  be  expanded  to  include  Class  I  air  quality 
areas. 

Analysis 

This  issue  was  raised  to  assure  that  sensitive  air  quality  areas  are  protected 
prior  to  leasing  in  order  to  add  an  air  quality  "threshold  concept"  to  the 
coal  unsuitable  criteria.   It  is  implied  that  air  quality  is  not  currently 
considered  or  protected  at  the  pre-leasing  stage. 

Criterion  5  provides  for  protection  of  areas  of  "outstanding  scenic  quality  or 
high  visual  sensitivity"  through  Visual  Resource  Management  (VRM) .   The 
purpose  of  VRM  is  to  manage  the  quality  of  the  visual  environment,  and  to 
reduce  the  visual  impact  of  development  activities.   The  VRM  program  is 
administered  under  requirements  of  FLPMA  and  NEPA.   Class  I  VRM  areas  allow 
the  least  amount  of  modification  to  the  landscape. 

The  Prevention  of  Significant  Deterioration  (PSD)  program  limits  the  amount  of 
additional  air  pollution  allowed  in  areas  of  good  air  quality.  The  purpose  of 
the  PSD  program  is  to  prevent  deterioration  of  air  quality  in  these  "clean 
air"  areas,  to  levels  common  in  urban  areas.   The  PSD  program  is  administered 
under  requirement  of  the  Clean  Air  Act  (as  amended) .   Class  I  PSD  areas  allow 
the  least  amount  of  additional  air  pollution  from  major  sources,  and  also 
provide  for  protection  of  "Air  Quality  Related  Values"  (e.g.,  visibility, 
atmospheric  deposition,  odors,  etc.). 

By  law,  air  quality  must  be  considered  and  protected.   The  Federal  Government 
is  required  to  analyze  potential  air  quality  impacts  due  to  coal  development 
prior  to  leasing  under  NEPA,  prior  to  and  during  operations  under  the  Clean 
Air  Act,  and  continuously  under  FLPMA.   The  actual  impact  to  air  quality  from 
a  facility  is  dependent  upon  numerous  variables,  including  process  involved, 
control  technologies  applied,  location,  topography,  meteorology,  and 
production  scale.  Air  quality  could  be  considered  by  a  revised  Criterion  5 
only  if  these  numerous  variables  were  adequately  defined  and  analyzed  on  a 
case-by-case  basis  at  the  unsuitability  determination,  or  if  the  criterion 
were  so  lax  as  to  become  meaningless. 

Although  an  air  quality  "buffer  zone"  around  PSD  Class  I  areas  has  been 
suggested,  this  concept  ignores  site  specific  variables  and  would  be 
arbitrarily  restrictive. 

It  should  be  noted  that  current  PSD  regulations  apply  to  coal  mines  only  if 
over  250  tons  of  a  regulated  pollutant  are  emitted  annually  via  a  stack  or 
vent  (controllable  source).   Since  fugitive  emission  sources  are  not 
considered  and  many  operating  mines  do  not  have  a  large,  adjacent  processing 
facility,  most  proposed  mines  would  not  be  subject  to  the  PSD  regulations. 
The  U.S.  Environmental  Protection  Agency  is  currently  considering  changes  to 
the  regulations  which  would  consider  fugitive  dust  sources  and  therefore 
require  surface  coal  mines  to  obtain  PSD  permits.   Coal  mines  are  now  subject 
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to  other  State  and  Federal  emissions  and  ambient  air  quality  regulations. 
Certain  PSD  Class  I  areas  may  also  be  protected  under  Criterion  1  and 
Criterion  5.  Application  of  Criterion  1  to  prevent  adverse  affects  on 
particular  Federal  land  systems  may  act  to  protect  such  areas  without  the 
necessity  of  a  specific  criterion  relating  to  air  quality. 

"Protection  of  air  quality"  is  too  general  an  issue  to  be  properly  described 
and  applied  under  an  unsuitability  criterion.  Air  quality  protection  is  now 
provided  once  sufficient  site-specific  information  is  available  to  predict 
potential  impacts.  No  meaningful  criterion  can  be  developed  to  protect  air 
quality  without  necessary  data  and  extensive  modeling  on  a  site-specific  basis. 

Findings  and  Conclusions 

Although  the  VRM  and  PSD  programs  may  be  related,  the  two  resources  (scenic 
quality  and  atmospheric  quality)  are  managed  quite  differently  and  their 
classifications  of  areas  are  independent.  It  is  inappropriate  to  combine 
resources  which  are  administered  under  different  regulations  and  apply  vastly 
different  standards.  A  handbook  on  the  application  of  Criterion  5  (scenic 
quality)  should  minimize  applicability  concerns  in  the  future. 

It  should  be  pointed  out  that  there  may  be  considerable  overlap  of  protection 
of  certain  PSD  Class  I  and  VRM  Class  I  areas,  as  well  as  unsuitability 
Criterion  1  (Federal  land  systems)  areas. 

Issue  14 

The  last  sentence  of  Criterion  5  (scenic  areas)  should  be  moved  out  of  the 
Criterion  and  listed  as  an  exception. 

Analysis 

No  explanation  or  rationale  has  been  found  for  including  the  exception  in  the 
body  of  the  Criterion.  If  a  modification  were  made,  the  format  of  this 
Criterion  would  conform  to  the  others. 

Failure  to  label  exceptions  as  such  has  lead  to  confusion  on  the  part  of  field 
staff.  Adoption  of  a  standard  format  for  the  regulations,  in  which  all 
exceptions  are  labeled  as  such,  should  reduce  the  confusion  and  promote  more 
consistent  application  of  the  Criterion. 

Findings  and  Conclusions 

The  exception  found  in  this  Criterion  should  be  listed  as  an  exception  and  not 
as  part  of  the  Criterion. 

Issue  15 

The  amendment  to  Criterion  7  in  1983  reduces  the  level  of  protection  afforded 
cultural  resources. 
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Analysis 

Prior  to  the  amendment  made  in  1983,  Criterion  7  applied  to  all  districts, 
sites,  buildings,  structures  and  objects  of  historic,  archeological,  or 
cultural  significance  on  Federal  lands  which  were  included  in  or  eligible  for 
inclusion  in  the  National  Register  of  Historic  Places  (NRHP).   The  1983 
amendment  to  the  Criterion  limited  the  assessment  for  unsuitability  to  those 
district,  sites,  buildings,  structures  and  objects  that  are  publicly  owned  and 
are  listed  in  the  National  Register.   This  change  resulted,  in  part,  from  a 
1980  Federal  district  court  interpretation  of  SMCRA  522(e)(3)  limiting  the 
applicability  of  this  Criterion  to  places  included  in  the  NRHP. 

This  regulatory  change  to  Criterion  7  was  a  stated  concern  at  all  public 
meetings  on  the  unsuitability  criteria.   Twenty-five  percent  of  the  comment 
letters  submitted  also  mentioned  the  Criterion.  Approximately  80  percent  of 
those  commenters  took  the  position  that  the  Criterion  should  be  reinstated  in 
its  pre-1983  form.  Most  commenters  stated  that  the  elimination  of  sites 
eligible  for  the  National  Register  of  Historic  Places  (as  opposed  to  those 
formally  listed)  controverted  the  intent  of  cultural  resource  protection 
screens.   Less  attention  centered  on  the  elimination  of  split-estate  lands 
from  the  Criterion,  although  this  area  received  comments  adverse  to  the 
regulation  change  from  states  where  much  of  the  Federal  coal  has  nonfederal 
surface  ownership  (e.g.,  North  Dakota).  The  only  comments  urging  retention  of 
the  1983  change  also  came  from  North  Dakota.  Environmental  groups,  State 
cultural  resource  agencies,  and  archeological  organizations  were  uniformly  in 
favor  of  repealing  the  1983  changes.   Federal  agency  comments  were  split. 
Industry,  for  the  most  part,  did  not  comment  on  this  Criterion,  but  two  North 
Dakota  based  energy  companies  opposed  inclusion  of  split-estate  lands  in  the 
Criterion. 

By  way  of  background,  the  National  Register  Determination  of  Eligibility 
process  (36  CFR  60)  starts  with  the  evaluation  of  identified  cultural 
properties  to  see  if  they  meet  specified  criteria.   The  SMA  would  undertake 
this  initial  evaluation  in  consultation  with  the  State  Historic  Preservation 
Officer  (SHPO).  Once  agreement  is  reached  on  whether  a  property  may  be 
eligible,  brief  documentation  prepared  in  support  of  the  determination  of 
eligibility  for  listing  is  forwarded  to  the  Keeper  of  the  National  Register  of 
Historic  Places  for  a  formal  decision.  The  agency  and  the  SHPO  are  then 
notified  of  the  Keeper's  decision.   Section  106  of  the  National  Historic 
Preservation  Act  and  its  implementing  regulations,  36  CFR  800,  do  not  make  a 
distinction  between  federally  administered  and  privately  owned  lands  affected 
by  SMA  undertakings.  The  final  decision  on  the  disposition  of  archeological 
and  historic  materials  from  sites  located  on  privately  owned  land  rests  with 
the  surface  owner,  because  a  property  owner  may  veto  listing  of  an  otherwise 
eligible  property.   Nontheless,  the  SMA  is  still  obligated  to  take  into 
account  the  potential  effect  of  coal  leasing  on  eligible  and  listed 
properties.   Ideally,  the  SMA  and  the  surface  owner  should  cooperate  in 
identifying  important  sites  that  need  to  be  "protected"  in  some  manner.   This 
might  include  preservation  in  place,  full  excavation,  or  recordation/ testing 
of  features  prior  to  leasing  or  mining.  Regardless  of  the  disposition  of  the 
site,  however,  the  SMA  must  still  consult  with  the  State  Historic  Preservation 
Officer  and  the  Advisory  Council  on  Historic  Preservation  (ACHP),  as 
appropriate,  to  identify  eligible  sites  and  document  mitigation  efforts. 
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It  is  important  to  note  that  it  is  not  necessarily  a  question  of  who  owns  the 
surface  of  a  particular  tract  of  land,  but  rather  who  is  responsible  for  the 
authorization  or  approval  of  an  activity.   While  State  governments,  through 
their  State  Historic  Preservation  Offices,  are  readily  available  to  assist  and 
consult  with  the  SMA  on  historic  preservation  issues,  primary  responsibility 
for  identification,  protection  and/or  avoidance,  (mitigation  or  other 
consideration  of  the  Advisory  Council's  comments  on  a  proposed  undertaking)  of 
sites  remains  with  the  SMA.   Responsibility  for  compliance  with  the  provisions 
of  Section  106  of  NHPA  cannot  be  delegated  to  other  governmental 
entities/institutions.   Also,  State  governments  face  the  similar  "management" 
constraints  as  a  Federal  agency  for  resources  located  on  private  land. 

The  current  Programmatic  Memorandum  of  Agreement  (PMOA)  ratified  in  May  1980 
is  being  revised.   While  unclear  in  some  sections  and  too  restrictive  in 
others,  the  current  PMOA  serves  to  "streamline"  BLM  and  OSM's  compliance 
process  with  the  ACHP's  regulations,  specifically  36  CFR  800.4  and  800.5,  and 
provides  a  programmatic  approach  to  leasing  and  permit  application  approval. 
A  preliminary  draft  of  revised  programmatic  standards  for  identification  and 
protection  of  historic  properties  is  being  written  at  present.   These 
standards  will  provide  for  an  updated  programmatic  approach  between  the 
Department  of  the  Interior  and  the  ACHP,  establish  inventory,  evaluation  and 
mitigation  standards  for  the  Federal  coal  program  and  define  agency  roles  and 
responsibilities  for  carrying  out  these  measures. 

Before  1982,  there  was  little  indication  that  the  NRHP  Criterion  would  become 
controversial.  A  1981  report  to  the  Secretary  found  that  only  0.03  percent  of 
the  total  coal  tonnage  and  0.13  percent  of  the  total  coal  acreage  had  been 
removed  from  leasing  consideration  in  the  coal  program  to  that  time  by 
application  of  this  Criterion.   In  1982,  however,  a  total  of  10,000  acres 
(approximately  40  percent  of  it  Federal  coal,  but  entirely  nonfederal  surface) 
in  a  single  area  near  Dunn  Center,  North  Dakota,  was  found  eligible  for  the 
NRHP.  According  to  the  OTA  report,  the  debate  over  this  unsuitability 
analysis  was  largely  responsible  for  the  regulation  change.   Situations 
similar  to  the  North  Dakota  case,  if  past  experience  holds  true,  appear  to  be 
exceptional  rather  than  expected. 

Given  the  comments  made  on  the  regulation  change,  the  statutes  and  regulations 
related  to  the  Criterion  were  reviewed.   Section  522(a)(3)(B)  of  SMCRA 
establishes  certain  standards  for  State  programs  applying  unsuitability 
criteria,  namely  that  an  "area  may  be  designated  unsuitable  for  certain  types 
of  surface  mining  if  such  operations  will  . . .  affect  historic  lands  in  which 
such  operations  could  result  in  significant  damage  to  important  historic , 
cultural  ...  values  ...."   Section  522(b)  requires  Federal  unsuitability 
criteria  to  be  applied  on  Federal  lands  (defined  as  including  split-estate) 
using  the  standards  set  forth  in  Section  522(a)(2)  and  (3)  and  that  the 
Secretary  may  withdraw  such  areas  from  coal  leasing.   Such  a  result  is  not 
mandated,  particularly  if  historic  values  may  be  considered  in  a  way  that  does 
not  prevent  mining  completely.   Section  522(e)(3)  further  specifically 
requires  that  publicly  owned  sites  listed  in  the  National  Register  of  Historic 
Sites  (sic)  be  declared  unsuitable  for  surface  mining.   Section  522(e)(3)  also 
specifies  that  joint  approval  by  the  SMA  and  the  SMCRA  regulatory  authority 
can  allow  an  exception  to  be  applied. 
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Comments  which  urged  that  the  Criterion  7  change  be  revised  to  its  pre-1983 
wording  appear  to  be  based  on  the  general  requirements  of  SMCRA  Section 
522(a)(3)(B)  and  522(b)  and  a  misinterpretation  of  Section  522(e)(3).   The 
Section  522(b)  requirement  for  consideration  of  historic  land  values  does  not 
require  such  sites  to  be  listed  in  the  NRHP.   It  also  requires  application 
across  all  Federal  coal  lands,  and  does  not  specify  properties  which  are 
publicly  owned.   The  present  Criterion  7  addresses  only  Section  522(e),  and 
remains  silent  on  other  parts  of  the  Section.   Section  522(e)  addresses  only 
publicly  owned  sites  listed  on  the  NRHP.   The  OSM  rules  implementing  this 
interpretation  are  currently  subject  to  judicial  challenge. 

The  procedures  specified  by  Section  106  of  the  National  Historic  Preservation 
Act  (NHPA) ,  and  its  regulations  requires  that  the  SMAs  consider  the  affect  of 
Federal  undertakings  on  NRHP  listed  or  eligible  properties.  Notwithstanding 
the  amendment  of  Criterion  7,  eligible  properties  are  considered  in  this 
process.  In  addition,  Federal  undertakings  are  defined  to  include  those  that 
affect  cultural  resources  on  nonfederal  lands,  including  private  surface,  and 
the  SMA  determines  the  effect  of  the  proposed  Federal  action.  Section  110  of 
the  NHPA  further  specifies  the  affirmative  responsibility  of  Federal  agencies 
to  inventory  such  areas. 

Adequate  consideration  of  historic  sites  may  be  provided  under  the  NHPA 
through  appropriate  identification  and  treatment  (mitigation)  measures  that  in 
many  instances  will  protect  historic  values  without  the  need  to  prevent 
subsequent  mining.   Such  procedures  are  incorporated  into  the  leasing  program 
without  an  automatic  unsuitability  designation  except  as  required  by  Section 
522(e)(3)  of  SMCRA  as  currently  embodied  in  Criterion  7.   Regulations  at 
36  CFR  800  delineate  a  consultation  process  and  Federal  responsibilities  for 
identification,  evaluation,  and  consideration  of  actions  affecting  NRHP  listed 
or  eligible  sites.   The  consultation  process  requires  involvement  of  the 
Federal  agency,  the  State  Historic  Preservation  Officer  (SHPO)  and  in  certain 
cases  the  ACHP.   There  is  current  controversy  over  the  binding  effect  of 
30  CFR  800.   The  Department  of  Justice  Office  of  Legal  Counsel  has  determined 
that  the  rules  exceed  the  Advisory  Council's  authority  because  they  are  not 
merely  consultation  rules,  but  in  effect  require  agencies  to  implement 
Advisory  Council  plans  for  mitigation  or  otherwise  the  Advisory  Council  has 
not  proposed  any  revisions  to  its  rules  since  the  Department  of  Justice  gave 
that  advice. 

Because  eligibility  and  listing  on  the  NRHP  are  not  considered  to  be  different 
categories  of  site  significance,  some  think  that  Criterion  7  must  apply  to 
eligible  sites,  and  sites  so  identified  during  land  use  planning  inventories 
must  be  listed  prior  to  the  SMA  applying  the  Criterion.   Such  an  extensive 
listing  process,  if  required,  during  land  use  planning  has  the  potential  for 
dramatically  increasing  the  workload  and  time  necessary  to  complete  the 
planning  process. 

Such  an  increase  in  workload  should  not  take  place.   The  manager  must  apply 
Criterion  7  to  those  sites  listed  on  the  NRHP  during  the  application  of  the 
unsuitability  screen.   He/she  then  determines  if  the  exceptions  and  exemptions 
apply.   Those  listed  sites  for  which  no  exceptions  or  exemptions  apply  are 
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assessed  as  unsuitable.   Eligible  sites  and  all  other  cultural  resources  are 
next  examined  under  the  resource  trade-off  screen  in  full  compliance  with  all 
applicable  statutes,  regulations  and  cooperative  agreements.  If  the  manager 
determines  that  the  cultural  resource  is  of  greater  value  than  the  coal,  then 
the  site  is  removed  from  further  consideration  for  leasing.   Eligible  sites 
must  be  considered  by  the  decision  maker,  but  they  do  not  need  to  be  listed  in 
order  to  be  removed  from  further  leasing  consideration. 

Findings  and  Conclusions 

Confusion  has  been  created  because  some  think  the  present  unsuitability 
Criterion  regulation  does  not  appear  to  encompass  all  provisions  of  SMCRA 
regarding  historic  and  cultural  features.   They  think  Criterion  7  does  not 
complement  the  parallel  law  and  regulation  found  in  the  National  Historic 
Preservation  Act  and  that  a  significant  amount  of  work  needs  to  occur  during 
land  use  planning  to  list  eligible  sites  before  the  Criterion  can  be  applied. 
The  policy  is  to  apply  Criterion  7  to  the  listed  sites,  in  full  compliance 
with  Section  522(e)(3)  of  SMCRA,  and  then  to  comply  with  other  provisions  of 
both  SMCRA  and  the  NHPA  during  the  application  of  the  multiple  resource 
trade-off  screen.  Furthermore,  land  use  planning  is  not  the  last  time  these 
sites  are  considered.   Sites  carried  forward  into  activity  planning  are 
considered  in  the  regional  environmental  impact  statement  prior  to  leasing. 
Leased  tracts  containing  cultural  resource  sites  are  considered  on  two  more 
occasions:   during  the  permitting  process  under  SMCRA  (30  CFR  779.12(b)),  and 
in  the  mining  plan  approval  process  under  the  Mineral  Leasing  Act. 

The  unsuitability  criteria  are  only  a  portion  of  the  land  use  planning 
requirements  for  cultural  resources  and  do  not  in  any  way  relieve  the  Federal 
SMA  of  its  responsibilities  under  Section  106  of  the  National  Historic 
Preservation  Act  to  consider  the  effect  of  undertakings,  such  as  coal  leasing, 
on  places  listed,  or  eligible  for  listing,  in  the  National  Register  and  to 
provide  the  Advisory  Council  on  Historic  Preservation  (ACHP)  a  reasonable 
opportunity  to  comment. 

It  should  be  noted  that  the  resource  management  planning  process  also  includes 
provision  for  extensive  public  participation.  Activity  planning  includes 
regional  environmental  impact  statements,  regional  coal  teams  and  consultation 
with  State  Governors  and  surface  owners.  Throughout  the  coal  management 
program,  managers  have  the  authority  and  responsibility  to  weigh  resource 
conflicts  and  make  decisions  that  could  preserve  any  properties,  even  if  they 
were  not  automatically  given  unsuitability  status.   The  public,  State  and 
local  governments,  and  industry  have  opportunities  throughout  the  Federal  Coal 
Management  Program  to  make  their  concerns  known  or  to  provide  information  to 
SMA  managers  concerning  the  treatment  of  historic/cultural  properties. 

Issue  16 

One  comment  raised  the  possibility  that  Criterion  7  (historic  and  cultural 
features)  may  conflict  with,  or  should  specifically  include,  the  protective 
measures  in  Federal  legislation  designed  to  protect  Chaco  Cultural 
Archeological  Sites. 
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Analysis 


This  legislation  is  a  special-case  situation.   It  protects  a  group  of  sites 
related  to  those  found  at  Chaco  Canyon,  New  Mexico.   Legislation  provides 
protection  for  these  sites  irrespective  of  unsuitability  criteria,  although  it 
is  possible  for  the  sites  to  be  screened  during  unsuitability  analysis. 
Whatever  procedure  is  used,  potential  preservation  of  all  sites  protected  by 
the  Chaco  legislation  must  be  carefully  analyzed  during  coal  planning. 

Findings  and  Conclusions 

All  surface  management  agencies  must  comply  with  specific  legislation  that 
protects  Chaco  Canyon  and  related  cultural  resources.   It  would  be  unnecessary 
to  include  this  subject  in  Criterion  7. 

Issue  17 

A  comment  was  received  questioning  whether  mitigating  measures  could  be 
effective  as  a  method  of  eliminating  or  reducing  impacts  to  cultural 
resources,  and  consequently  whether  it  was  legitimate  to  apply  the  exception 
to  Criterion  7  (historic  and  cultural  features). 

Analysis 

Comments  suggested  that  resource  management  should  be  focused  on  preservation 
of  cultural  resources  in  situ.   Cultural  resource  management  is  something  of  a 
paradox.   While  these  sites  are  a  non-renewable  resource,  and  the  loss  of  a 
site  in  situ  is  an  irreversible  commitment  of  resources,  it  is  also  true  that 
where  sites  are  significant  for  their  information  content,  accepted  methods  of 
archeological  study  (excavating  or  otherwise  removing  the  information)  may 
cause  loss  of  the  in  situ  context.   The  decisions  made  to  allow  mitigation 
balance  considerations  of  the  effectiveness  of  information  retrieval  in 
explaining  the  human  activity  represented  by  the  site.  Where  information 
retrieval  outweighs  the  loss  of  the  in  situ  context,  it  is  wise  resource 
management . 

Findings  and  Conclusions 

No  action  is  needed. 

Issue  18 

The  terminology  in  Criterion  15  (resident  species  of  high  state  interest) 
should  change  the  term  "most  critical"  to  "crucial"  and  should  also  include 
consideration  of  sensitive  plant  species. 

Analysis 

Both  BLM  and  FWS  biologists  have  noted  confusion  over  some  of  the  terminology 
in  this  Criterion  and  have  suggested  that  the  words  "most  critical"  be  changed 
to  "crucial".   "Critical"  is  most  often  used  in  the  context  of  threatened  and 
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endangered  species.   Critical  Habitat  for  threatened  and  endangered  species 
refers  to  specifically  designated  areas  that  are  provided  specific  legal 
protection  under  the  Endangered  Species  Act  (ESA) .   "Crucial"  does  not  have 
any  legal  connotation  and  is  commonly  used  in  designating  habitats  that  are 
absolutely  basic  to  maintaining  viable  populations  during  certain  periods  of 
the  year. 

Critical  habitat  and  crucial  habitat  are  specifically  defined  in  BLM  Manual 
Section  6600.   However,  these  definitions  are  used  out  of  context  in  the 
unsuitability  criteria.   Definitions  of  these  two  terms  from  the  BLM  6600 
Manual  are  listed  below. 

Critical  Habitat:   Any  air,  land,  or  water  area,  including  any  elements 
thereof,  which  the  Secretary  of  the  Interior  or  the  Secretary  of  Commerce  has 
determined  (and  has  published  in  the  Federal  Register)  to  be  essential  to  the 
survival  of  wild  populations  of  endangered  or  threatened  species  or  to  be 
necessary  for  their  recovery  to  a  point  at  which  the  measures  pursuant  to  the 
ESA  are  no  longer  necessary.   Constituent  elements  of  Critical  Habitat  may 
include  but  are  not  necessarily  limited  to:   land,  air,  and  water  areas; 
physical  structure  and  topography;  flora,  fauna,  and  climate;  and  the  quality 
and  chemical  content  of  soil,  water,  and  air.   (The  words  "Critical  Habitat" 
must  always  be  capitalized  when  referring  to  officially  designated  Critical 
Habitat  pursuant  to  Section  7  of  the  ESA. ) 

Crucial  Habitat:   Habitat  which  is  absolutely  basic  to  maintaining  viable 
populations  of  fish,  wildlife,  or  plants  during  certain  seasons  of  the  year  or 
specific  reproduction  periods;  a  portion  of  the  habitats  of  sensitive  species 
that,  if  destroyed  or  adversely  modified,  could  result  in  their  being  listed 
by  a  State  agency  or  legislature  as  threatened  or  endangered  pursuant  to 
Section  4  of  the  ESA  or  in  some  category  implying  endangerment . 

Several  comments  were  received  that  suggested  Criterion  15  be  modified  to 
include  consideration  of  sensitive  plant  species  of  high  interest  to  the 
State.   Criteria  9  and  10  address  both  Federal  and  State  threatened  and 
endangered  plants  and  animals.   Criterion  15  addresses  fish  and  wildlife 
species  of  high  interest  to  the  State.   However,  sensitive  plants  of  high 
interest  to  the  State  are  not  addressed  under  any  of  the  criteria. 

Many  plants  have  been  listed  as  sensitive  by  such  groups  as  the  Nature 
Conservancy  and  the  Heritage  Programs.   The  FWS  also  has  a  list  of  rare  or 
sensitive  plants,  some  of  which  are  currently  classified  as  "candidate" 
species,  but  are  not  afforded  protection  under  the  Endangered  Species  Act. 

The  wording  of  Criterion  15  could  be  changed  to  include  protection  of  plant 
species  of  high  interest  to  the  state.   Such  an  action  could  result  in 
development  of  a  long  list  of  hundreds  of  plants,  some  of  which  need  special 
protection  while  others  may  not.  Much  of  the  uncertainty  currently  associated 
with  the  interpretation  of  this  criterion  would  be  increased.   Guidelines 
would  have  to  be  developed  to  determine  how  a  plant  is  classified  as 
sensitive.   One  possible  definition  of  a  sensitive  plant  might  include: 
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"plants  whose  populations  are  consistently  small  and  widely  dispersed, 
or  whose  ranges  are  restricted  to  a  few  localities,  such  that  any 
appreciable  reduction  in  numbers,  habitat  availability,  or  habitat 
condition  might  lead  toward  extinction" .  1 

The  advantage  of  including  sensitive  plants  under  this  Criterion  is  that 
plants  that  are  truly  sensitive  would  be  protected  and  plants  with  uncertain 
status  would  be  studied  further.   The  risk  of  disturbing  a  sensitive  plant  or 
approving  an  action  that  causes  a  plant  to  become  extinct  are  reduced  by 
addressing  this  issue  under  Criterion  15. 

Findings  and  Conclusions 

Changing  the  words  "most  critical"  to  "crucial"  would  better  satisfy  the 
intent  of  Criterion  15  and  would  also  eliminate  a  lot  of  confusion.  Moreover, 
a  change  of  the  term  "most  critical"  to  "crucial"  would  clarify  the  intent  of 
Criterion  15. 

Sensitive  plant  species  findings  and  conclusions.   Coverage  of  sensitive 
plants  can  occur  either  under  Criterion  20  or  during  application  of  the 
multiple  resource  trade-off  screen. 

Issue  19 

The  scope  of  Criterion  16  (riverine  and  floodplains)  should  be  defined  for 
coal  areas  west  of  the  100th  Meridian.   The  terms  "loss  of  property  or  life", 
"certain  stipulated  methods",  "special  floodplain"  and  "riverine"  should  be 
defined. 

Analysis 

The  Criterion  was  originally  derived  from  Section  522(a)(3)(C)  and  (D)  of 
SMCRA  and  was  applied  to  all  floodplain  lands  unless  the  land  manager  could 
establish  that  mining  operations  would  not  adversely  affect  people,  property 
or  other  resource  values.  As  a  result  of  litigation  in  Texaco,  the  language 
of  the  Criterion  was  modified  to  indicate  that  the  Criterion  should  only  be 
applied  to  those  lands  where  there  was  a  proven  risk  or  loss  of  life  or 
property. 

East  of  the  100th  Meridian  and  in  some  areas  of  the  west  coast,  floodplains 
have  been  better  defined  by  the  appropriate  governmental  entities.  The 
potential  floodplains  are  much  more  extensive,  rainfall  higher,  and  the  human 
population  densities  greater,  resulting  in  more  extensive  and  detailed  mapping 
of  floodplains.   The  potential  hazards  of  leasing  and  mining  activities  in  the 
floodplains  are  much  greater  than  in  the  limited  floodplains  of  the  five 
principal  Federal  coal  states  in  the  West. 


1  modified  from  BLM  Manual  6600-Glossary 
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In  more  arid  and  less  populated  areas,  more  typically  found  west  of  the  100th 
Meridian,  the  Criterion  has  been  very  hard  to  apply  as  little  information  has 
been  available  from  the  Corps  of  Engineers,  U.S.  Geological  Survey  or  other 
governmental  agencies.   For  the  most  part,  data  have  been  internally  generated 
by  BLM.   In  the  absence  of  mapping  data  from  outside  agencies,  the  Criterion 
Imposes  either  an  extreme  inventory  and  analysis  effort  on  SMA  offices,  or 
those  offices  are  subject  to  the  criticism  that  "obvious"  floodplains  were 
missed  during  the  unsuitability  screen. 

The  current  problems  with  the  Criterion  are  its  lack  of  guidance,  definition 
and  data.   The  guidance  and  definition  question  can  be  addressed  in  manuals  or 
handbooks,  as  appropriate.   The  data  issue  is  much  more  difficult  to  resolve. 
Given  the  large  acreages  in  major  land  use  planning  efforts,  inadequate  time 
is  available  to  define  all  floodplains  in  all  areas  of  coal  potential.   The 
issue  slips  into  activity  planning  and  frequently  causes  criticism  of 
"deferral".   The  basic  management  problem,  protection  from  floods,  remains. 
By  the  completion  of  activity  planning,  the  SMA  is  able  to  raise  a  "red  flag" 
on  the  Criterion,  when  the  existence  of  a  floodplain  is  recognized;  however, 
its  boundaries  are  incompletely  defined. 

The  question  is  then  left  for  OSM  and  the  approved  State  programs  to  gather 
additional  inventories  and  conduct  a  more  detailed  analysis.   Ultimately, 
areas  where  mining  should  be  prohibited  are  defined. 

Findings  and  Conclusions 

Executive  Order  11988  requires  a  consideration  of  floodplains  during  the 
review  and  analysis  of  proposed  Federal  actions. 

Criterion  16  imposes  a  major  inventory  need  on  the  SMA.   Under  current 
guidelines,  procedures,  and  data  availability,  this  Criterion  may  not  be 
easily  or  quickly  applied  during  the  land  use  planning  process  in  the  major 
western  Federal  coal  producing  states.   Definitions  and  procedural  guidance 
are  needed  to  resolve  the  issues.   The  definitions  and  guidance  should  be 
developed  with  the  arid  West  and  its  flood  hazard  and  drainage  systems  in 
mind.   The  development  of  appropriate  guidelines  and  procedures  should 
simplify  the  data  gathering  process  for  delineation  of  floodplains  as  they 
relate  to  "substantial  threat  of  loss  of  life  or  property".  After  appropriate 
guidelines  and  procedures  have  been  implemented,  the  usefulness  of  this 
Criterion  should  be  reevaluated. 

Issue  20 

As  the  result  of  problems  experienced  during  application  of  Criterion  17 
(municipal  watersheds),  the  suggestion  has  been  made  that  the  Criterion  could 
be  more  effectively  applied  at  a  later  stage. 

Analysis 

The  OTA  report  suggested  that  the  Criterion  had  been  difficult  to  apply  due  to 
lack  of  definition  of  municipal  watersheds ,  lack  of  agreement  as  to  the  extent 
of  data  needed  to  apply  the  Criterion,  and  lack  of  information  on  how  the 
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resource  would  be  impacted  by  mining  (these  issues  are  discussed  separately 
below).   In  addition,  some  commenters  questioned  the  need  for  the  Criterion  in 
light  of  the  comprehensive  protection  SMCRA  provides  to  all  hydrologic 
resources.   Finally,  several  Federal  and  State  agencies  also  commented  that 
the  issue  could  be  more  effectively  addressed  at  the  mine  permitting  stage 
rather  than  the  leasing  stage. 

The  source  of  this  Criterion  was  Section  522(a)  of  SMCRA,  which  prohibited 
mining  if  it  would  reduce  the  long  range  productivity  of  water  supplies. 
SMCRA  also  protects  the  prevailing  hydrologic  regime  (Section  515(b) (10))  but 
only  requires  that  it  be  done  in  order  to  minimize  damage.  Criterion  17 
appears  to  be  more  specific  in  its  protection  and  is  designed  to  prevent  any 
damage  rather  than  simply  minimizing  damage. 

There  is  no  definition  of  a  "municipal  watershed" .  The  Safe  Drinking  Water 
Act  defines  a  public  water  system  which  includes  the  collection  area  for  such 
a  system.   Such  areas  are  well  known  by  the  municipalities  using  the  watershed 
or  alluvial  system  for  their  water  supply,  and  the  information  can  be  conveyed 
by  contacting  individual  municipalities.  While  the  exact  contributing  areas 
(surface  and  ground  water)  may  require  a  detailed  study  to  be  accomplished 
later  in  the  planning  process,  identification  of  a  higher  priority  use  can  be 
raised  during  an  earlier  stage. 

Findings  and  Conclusions 

Criterion  17  should  not  be  changed.  However,  definition  and  procedural 
guidance  is  needed. 
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B.   NEW  CRITERIA 
Issue  21 

A  new  criterion  should  be  added  which  considers  reclamation. 
Analysis 

Concern  for  reclamation  was  a  major  issue  which  led  to  the  passage  of  SMCRA 
(Section  522)  and  is  a  major  concern  of  OSM  and  of  the  approved  State  mining 
regulatory  agencies. 

SMCRA  specifically  requires  each  applicant  for  a  mining  permit  to  submit  to 
the  regulatory  authority  a  reclamation  plan  which  includes,  among  other 
things,  a  detailed  description  of  the  productivity  of  lands  prior  to  mining 
and  how  the  proposed  post-mining  land  use  is  to  be  achieved.   Section 
522(a)(2)  of  SMCRA  also  requires  that  land  be  deemed  unsuitable  for  all  or 
certain  types  of  surface  coal  mining  if  reclamation  under  the  requirements  of 
SMCRA  is  not  technologically  arid  economically  feasible.   The  Forest  Service, 
OSM,  BLM,  and  the  State  regulatory  agency  review  the  plan.   The  Secretary  of 
Interior  maintains  the  authority  for  approving  or  denying  the  reclamation  plan. 

Concerns  over  reclamation  were  expressed  frequently  during,  for  instance,  the 
original  coal  programmatic  EIS  process,  subsequent  coal  activity  planning,  and 
related  EISs,  the  OTA  investigation  of  the  coal  program  and  during  the  comment 
period  for  this  unsuitability  review.   This  controversy  grows  out  of 
disagreement  over  whether  or  not  certain  kinds  of  Federal  coal  lands  can  be 
adequately  reclaimed.   Some  commenters  suggested  that  BLM  should  not  allow 
large  scale  leasing  in  important  habitats  where  reclamation  technology  is 
still  in  its  infancy.   These  commenters  pointed  out  that  "SMCRA  does  not  allow 
for  the  restoration  of  important  habitats,  like  cliffs  and  breaks,  that  are 
being  eliminated  by  mining." 

Reclaimability  is  a  subject  that  apparently  still  causes  doubt  and 
uncertainty.   The  Energy  Mineral  Rehabilitation  Inventory  and  Analysis  (EMRIA) 
study  in  Montana  and  North  Dakota  has  helped  to  clear  some  of  the  confusion, 
at  least  for  that  area.   The  EMRIA  study  assessed  reclaimability  by 
quantifying  plant  growth  material  needed  to  rapidly  return  the  mined  land  to 
its  previous  use  and  production,  or  better.   This  meant  assessing  geology, 
overburden,  soils,  vegetation,  and  climate. 

Substantial  areas  of  wildlife  habitat  consisting  of  "cliffs,  buttes,  and  rock 
outcrops"  would  likely  be  left  undisturbed  because  of  the  present  low  demand 
for  coal  and  present  mining  techniques.   The  rapid  increase  in  overburden 
depth  under  such  landscapes  prohibits  economical  mining.   Such  areas  that  are 
presently  unmined  are  usually  small  islands  within  a  mining  unit. 

A  reclamation  criterion  was  proposed  and  field  tested  during  the  original  coal 
programmatic  EIS  process.   The  Criterion  was  written  in  such  a  way  that  the 
issue  of  reclamation  was  essentially  deferred  until  additional  detailed 
information  on  reclamation  became  available  through  the  development  of 
standards  by  OSM  and  the  approved  state  programs.   The  field  tested  criterion 
was  rejected  by  the  Department  of  the  Interior. 
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The  question  of  reclaimability  of  wildlife  habitat  within  the  context  of 
applying  Criteria  9-15  has  been  a  major  issue  in  Wyoming,  Montana,  North 
Dakota,  and  Colorado.   The  technology  is  improving  but  sufficient  research  has 
not  been  completed  on  certain  habitats  found  within  the  semi-arid  Northern 
Great  Plains  such  as  wooded  draws  and  badlands,  as  well  as  high  altitude/low 
rainfall  desert  steppe  in  the  arid  western  states.   Habitat  features  such  as 
cliffs,  buttes,  and  rock  outcrops  have  not  been  specific  goals  of  past 
reclamation  efforts. 

OTA  is  currently  studying  the  reclaimability  of  western  lands  disturbed  by 
surface  mining.   A  report  of  their  findings  has  a  tentative  completion  date  of 
summer  1985. 

Legitimate  concerns  in  all  coal  regions  include:  the  potential  for  large  areas 
of  wildlife  habitat  to  be  leased  where  soils  are  extremely  fragile;  vegetative 
composition  and  structure  are  very  diverse  and  complex;  and  rainfall, 
temperature,  and  growing  season  are  not  conducive  to  rapid  revegetation.   Many 
reclamation  studies  covering  a  variety  of  habitats  and  environmental 
conditions  are  in  progress.  Research  has  not  proven  that  rock  outcrops, 
buttes,  cliffs  and  other  topographic  features  important  to  wildlife  can  be 
reclaimed  economically.   The  technology  is  growing  and  improving  rapidly  but 
many  questions  remain  unanswered.  A  reclaimability  criterion  would  allow 
industry  and  government  to  focus  on  specific  reclamation  problems  early  in  the 
planning  process  and,  if  needed,  propose  studies  to  resolve  these  problems 
before  a  specific  area  is  leased. 

In  order  to  successfully  address  reclaimability  as  a  criterion  during  land  use 
planning,  considerable  detailed  information  on  soils,  macro-  and 
micro-climates,  hydrology,  water  rights,  revegetation,  seed  sources,  as  well 
as  the  permit  application  and  the  mining  sequence,  and  numerous  other  areas 
would  be  necessary. 

If  the  agency  could  obtain  this  knowledge  during  planning,  the  criterion  would 
allow  the  SMA  to  assess  the  reasonableness  of  post  mine  land  use  and  make 
major  decisions  on  what  should  and  should  not  be  leased.   However,  the 
unsuitability  criteria  are  intended  to  be  applied  on  the  basis  of  existing  or 
reasonably  available  information.   On  the  other  hand,  by  postponing  any 
consideration  of  reclaimability  until  the  later  permit  application  stage 
before  examining  the  reclaimability  issue,  the  SMA  may  run  the  risk  of  leasing 
an  area  without  sufficient  knowledge  of  the  potential  for  successful 
reclamation. 

Findings  and  Conclusions 

The  SMAs  do  not  ignore  reclaimability  as  an  issue  during  land  use  or  activity 
planning.   Some  physical  characteristics  related  to  reclamation  such  as 
soils,  vegetation  and  hydrology  are  examined  during  the  application  of 
Criteria  9-17  at  the  land  use  planning  stage  of  the  process.   Reclaimability 
can  be  assessed  at  three  other  stages  of  the  program  as  well:   (1)  during  the 
application  of  the  multiple  resource  trade-off  screen,  based  on  available 
information,  (2)  during  tract  delineation/site-specific  analysis  in  activity 
planning,  and  (3)  during  the  review  of  the  permit  application. 
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Under  the  first  two  stages,  the  SMA  would  use  present  available  information  on 
geology,  overburden,  soils,  vegetation,  climate,  present  and  potential  land 
use,  etc.  The  purpose  of  these  two  stages  would  be  to  avoid  further  costs  to 
agencies  and  mining  companies  where  it  can  easily  be  determined  that 
reclamation  would  not  be  feasible. 

Reclaimability  assessment  under  the  third  stage  is  the  responsibility  of  the 
mining  company  and  would  likely  require  overburden  sampling  and  other  more 
detailed  information  than  would  be  necessary  in  the  preliminary  assessment. 

There  are  several  reasons  not  to  adopt  a  reclaimability  criterion: 

Successful  passage  of  lands  through  other  criteria  (e.g.,  floodplains, 
municipal  watersheds,  critical  habitat)  indicate  that  some  degree  of 
reclamation  is  possible. 

—   Substantial  useful  research  continues  by  industry,  OSM  and  BLM  (old 
EMRIA)  which  is  considered  throughout  land  use  and  activity  planning. 

Post-mining  land  use  might  be  different  than  pre-mining. 

The  permit  application  review  includes  an  extensive  analysis  of 
reclaimability . 

BLM  is  not  considering  adopting  a  reclaimability  criterion.   However,  the  BLM 
has  concluded  that  there  may  be  a  problem  with  consistency  with  regards  to 
this  issue.   The  development  of  guidance  will  serve  to  assist  the  field 
managers  in  taking  into  account  reclamation  or  the  related  features  of 
reclamation  when  applying  the  unsuitability  and  multiple  resource  trade-off 
screens  during  the  preparation  of  land  use  plans.   The  BLM  will  continue  to 
monitor  the  progress  and  "state  of  the  art"  technology  of  reclaiming 
topographic  features  and  important  wildlife  habitats. 

Issue  22 

A  new  criterion  should  be  added  to  assess  the  developability  and  marketability 
of  the  coal  resource. 

Analysis 

This  issue  arose  because  large  acreages  are  sometimes  being  passed  through  the 
coal  screening  process  where  questions  have  been  raised  about  the  availability 
of  transportation,  anticipated  production  costs,  demand  and  other  factors 
affecting  the  location  and  rate  of  coal  development. 

This  appears  to  be  a  new  formulation  of  an  issue  that  has  existed  since  1979. 
The  original  issue  involved  the  accuracy  and  reasonableness  of  proposed 
leasing  levels  or  leasing  targets.   This  concern  has  been  translated  into  a 
concern  for  the  amount  of  coal  considered  suitable  during  the  land  use 
planning  process. 
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At  the  present  time  the  SMAs  do  not  attempt  a  detailed  analysis  of  coal  demand 
at  the  land  use  planning  phase  of  the  Federal  Coal  Program.   Such  analyses  are 
conducted  during  activity  planning  and  the  resulting  projections  are  used  to 
help  determine  the  need  for  additional  leasing.   The  land  use  planning  phase 
does,  however,  include  the  coal  development  potential  screen.   This  screen  can 
be  used  to  address  many  of  the  concerns  that  have  been  raised  in  conjunction 
with  this  issue. 

Findings  and  Conclusions 

The  proposed  Criterion  should  not  be  adopted.   To  do  so  would  create  further 
confusion  about  the  purpose  and  use  of  the  development  potential  screen. 
Guidance  should  be  prepared  to  further  define  "development  potential"  and  to 
explain  how  this  screen  should  be  applied  during  land  use  planning.   Such 
guidance  should  also  clarify  the  relationship  between  this  screen  and  the  coal 
demand  and  development  potential  assessments  conducted  during  the  activity 
planning  phase  of  the  coal  program. 

Issue  23 

Develop  a  new  criterion  to  protect  riparian  habitat  or  expand  Criterion  16  to 
include  riparian  habitat. 

Analysis 

Surface  mine  drainage  can  potentially  cause  serious  damage  to  riparian 
habitats  by  increasing  the  sediment  load  and  altering  the  stream  channels. 
Nevertheless,  all  surface  coal  mine  drainage  must  pass  through  a  sediment  pond 
prior  to  release  to  free-flowing  streams.   Further,  released  water  must  meet 
certain  standards  before  discharge  from  impoundment. 

Riparian  habitat  contains  a  diverse  vegetative  structure  which  supports  a  much 
larger  number  and  kind  of  wildlife  species  than  the  surrounding  less  diverse 
habitat.   In  the  western  coal  states  riparian  habitat  is  relatively  scarce, 
making  it  a  unique  vegetative  community  and  adding  to  its  importance  for 
wildlife. 

Existing  criteria  (14,  15,  and  16)  provide  some  riparian  habitat  protection 
when  the  land  containing  riparian  habitat  meets  the  requirements  of  a 
criterion.   Other  important  riparian  areas  may  be  protected  through  the 
multiple  resource  trade-off  screen.  The  site-specific  analysis  and  EIS  phases 
of  activity  planning  and  the  permit  application  approval  stage  offer 
additional  opportunities  to  protect  specific  riparian  habitat  areas. 

Criterion  16  is  based  upon  522(a)(3)(C)  and  (D)  of  SMCRA.   The  Act  does  not 
indicate  or  mention  riparian  habitat  in  the  referenced  section. 

Findings  and  Conclusions 

Instead  of  developing  a  new  criterion  or  expanding  an  existing  criterion  to 
address  riparian  habitat,  the  multiple  use  analysis  (multiple  resource 
trade-off  screen,  site-specific  analysis  and  EIS)  should  be  used  to  provide 
protection  for  riparian  values. 
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Issue  24 

"Wetlands"  should  be  adopted  as  a  new  coal  unsuitability  criterion. 

Analysis 

Comments  were  received  suggesting  that  a  wetlands  criterion  is  needed  to 
protect  highly  productive  and  diverse  wildlife  habitat.   One  concern  was 
expressed  over  protection  of  prairie  pothole  wetland  resources  and  the 
frustration  with  trying  to  focus  on  wetland  values  through  the  existing 
planning  screens,  such  as  the  multiple  resource  trade-off  screen.   Some 
wetlands  are  screened  under  existing  criteria,  but  other  equally  sensitive 
wetlands  go  unrecognized. 

In  June  1979  the  Secretary  of  the  Interior  adopted  20  unsuitability  criteria 
from  a  list  of  24.   Three  proposed  criteria  were  dropped  and  one,  the  wetlands 
criterion,  was  deferred  for  development  of  additional  options.   One  of  the 
primary  reasons  the  Secretary  requested  other  wetlands  options  was  because  the 
meaning  of  the  original  criterion  was  not  clear. 

In  response  to  this  action,  in  1979  an  interagency  Task  Force  developed  an 
issue  paper  which  proposed  four  options  for  a  wetlands  criterion  to  determine 
lands  unsuitable  for  mining.   The  Task  Force  recommended  that  the  following 
language  be  incorporated  into  43  CRF  3461.1  as  Criterion  21: 

Federal  lands  which  contain  wetlands*  or  deep  water  habitats*  which: 

(1)  have  significant  value  for  groundwater  recharge,  fish  and 
wildlife  habitat,  recreational  uses,  or  scientific  study,  and 

(2)  utilizing  available  mining  and  reclamation  technology,  cannot  be 
adequately  protected  from  adverse  impacts  or  restored  to  at 
least  its  former  value  as  a  wetland, 

as  determined  by  the  Surface  Management  Agency  in  consultation  with  the 
Office  of  Surface  Mining  Reclamation  and  Enforcement  and  the  U.S.  Fish  and 
Wildlife  Service,  shall  be  considered  unsuitable. 

*as  defined  in  the  U.S.  Fish  and  Wildlife  Service  publication 
Classification  of  Wetlands  and  Deep-Water  Habitations  of  the  U.S. 

The  protection  of  wetlands  was  made  a  Federal  priority  by  Executive  Order 
(E.O.  11990)  In  May  1977.   Section  1(a)  of  the  E.O.  requires  each  agency  to 
"provide  leadership  and  take  action  to  minimize  the  destruction,  loss  or 
degradation  of  wetlands  and  to  preserve  and  enhance  the  natural  and  beneficial 
values  of  wetlands  in  carrying  out  the  agency's  responsibilities."  According 
to  Section  2(a)  of  the  E.O.  the  Secretary  of  the  Interior,  before  approving 
coal  leasing  in  a  wetlands  area,  must  find:  (1)  that  there  is  "no  practicable 
alternative"  and  (2)  that  the  action  includes  "all  practicable  measures  to 
minimize  harm  to  wetlands".   The  Task  Force  reported  that  field  testing  of  the 
originally  proposed  wetlands  criterion  did  not  significantly  affect  areas  of 
land  designated  unsuitable. 
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The  emphasis  on  wetland  protection  has  continued  as  exemplified  through  the 
development  of  Protect  Our  Wetland  and  Duck  Resources  (POWDR) .   BLM  Washington 
Office  Instruction  Memorandum  83-602  states,  "It  is  our  policy  to  retain  in 
Federal  ownership  all  wetlands,  riparian,  and  floodplains  areas  if  their 
disposal  would  violate  the  intent  of  E.O.s  11988  or  11990."  Policy  on  wetland 
protection  has  not  been  refined  since  1979. 

Findings  and  Conclusions 

There  is  no  need  for  a  new  criterion.   The  policies  of  the  Department  as 
expressed  in  the  Executive  Order  can  be  adequately  implemented  in  the  multiple 
resource  trade-off  screen.   Definitions  and  procedures  for  the  consideration 
of  wetlands  will  be  addressed  in  guidance. 

Issue  25 

Develop  a  new  criterion  protecting  sole-source  water  supplies. 

Analysis 

In  many  places  on  Federal  lands,  water  is  scarce  and  a  sole  source  may  be  used 
by  wildlife  and  livestock  for  many  miles  in  all  directions.   Should  this 
source  of  water  be  lost,  wildlife  and  livestock  use  would  be  affected. 
Replacement  of  the  water  source  may  be  very  costly,  if  it  is  at  all  possible. 
If  the  water  source  is  essential  to  wildlife,  then  it  is  crucial  habitat  and 
would  be  protected  by  provisions  of  the  wildlife  criteria  (9-15).  However, 
water  supplies  for  domestic  or  livestock  use  must  be  replaced/protected  under 
SMCRA  (30  CFR  715.17). 

In  addition,  domestic  water  supplies  can  be  impacted.   The  owner  of  a 
groundwater  well  is  not  protected  through  the  State  water  courts  as  loss  of  a 
source  resulting  from  mining  is  usually  not  a  water  rights  case.   The 
sole-source  aquifer  program,  administered  under  the  Safe  Drinking  Water  Act, 
permits  citizens  to  petition  the  U.S.  Environmental  Protection  Agency  for 
designation  of  an  area  as  a  sole-source  aquifer  if  it  is  a  principal  water 
supply.   The  multiple  resource  trade-off  screen  in  planning  can  protect 
sole-source  water.  Water  supply  sources,  excluding  water  rights  filings,  are 
difficult  to  identify.   Guidance  would  have  to  be  prepared  to  help  put 
consistency  in  determination  of  sole-source  water. 

Findings  and  Conclusions 

It  is  concluded  that  a  new  criterion  need  not  be  developed.   These  values  can 
be  protected  through  the  multiple  resource  trade-off  screen  or  could  be 
referenced  in  Criterion  17  during  land  use  planning.   Procedures  should  be 
developed  which  address  definitions  and  data  evaluation  procedures  for 
protection  of  sole-source  water  supplies. 
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C.   CRITERIA  STUDIED  FOR  ELIMINATION 


Issue  26 

Maintain  or  eliminate  wildlife  criteria  addressed  by  other  statutes. 

Analysis 

One  commenter  suggested  that  those  criteria  relating  to  concerns  addressed 
more  effectively  by  other  protective  measures  should  be  eliminated.   Other 
comments  supported  the  wildlife  criteria,  recommending  that  the  criteria 
should  remain  as  a  viable  and  effective  land  use  planning  screen. 

During  a  1979  assessment  of  the  unsuitability  criteria,  BLM  addressed  the 
issue  of  those  criteria  that  were  on  Federal  or  State  statutes.   At  that  time, 
the  Secretary  decided  to  maintain  those  criteria  as  one  means  of  implementing 
the  Department's  responsibilities  under  the  existing  statutes. 

Even  though  many  of  the  wildlife  criteria  are  covered  under  existing  statutes 
and  could  be  addressed  under  the  multiple  resource  trade-off  screen,  the 
unsuitability  screen  has  two  distinct  advantages. 

1.  The  criteria  serve  as  an  early  screen  to  eliminate  areas  that  are 
obviously  "off-limits"  for  coal  leasing. 

2.  The  process  assures  a  more  uniform  consideration  of  many  sensitive 
resources  which  conflict  with  coal  leasing.   Specific  conflicts  are 
brought  into  focus  under  each  criterion  with  rationale  developed. 

It  was  argued  that  the  stipulated  approach  is  the  best  mechanism  for 
addressing  the  majority  of  the  wildlife  concerns  since  they  are  often 
mitigable.   The  application  of  the  exceptions  to  the  criteria  serve  a  multiple 
use  function  in  that  they  generate  wildlife  mitigation  measures  for 
coal/wildlife  conflict  areas. 

Findings  and  Conclusions 

Retain  the  policy  of  protecting  wildlife  through  the  unsuitability  criteria 
screen  to  ensure  uniform  consideration  of  mandated  laws  and  regulations  early 
in  the  planning  process. 

Issue  27 

Criterion  17  (municipal  watersheds)  should  be  dropped,  since  it  duplicates  the 
protection  OSM  and  State  regulatory  agencies  provide  hydrologic  resources. 

Analysis 

SMCRA  requires  coal  mining  operators  to  "minimize  the  disturbances  to  the 
prevailing  hydrologic  balance  and  to  the  quality  and  quantity  of  water  in 
surface  and  ground  water  systems  both  during  and  after  surface  coal  mining 
operations  and  during  reclamation." 
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Upon  first  review,  the  Criterion  appears  to  ban  mining  outright;  however,  an 
exception  in  Criterion  17  allows  lease  issuance  if  the  incorporated  entity  or 
responsible  government  unit  agrees,  after  consultation,  with  certain 
stipulated  mining  methods.   Therefore,  this  Criterion  does  have  flexibility 
after  proper  consultation  and  application  of  the  exception. 

The  language  of  SMCRA  does  not  totally  address  the  responsibilities  of  the  SMA 
as  a  good  neighbor  or  the  need  for  consistency  with  State  and  local  plans. 
The  Criterion  emphasizes  and  formalizes  these  roles  for  the  land  manager,  who 
would  otherwise  consider  this  matter  in  the  multiple  resource  trade-off  screen. 

Findings  and  Conclusions 

It  is  concluded  that  SMCRA  does  not  preempt  the  SMA's  legitimate  concerns  in 
land  use  planning  and  that  this  Criterion  should  not  be  changed  or  eliminated. 

Issue  28 

Criterion  19  (Alluvial  Valley  Floors)  should  be  eliminated  from  43  CFR  3461. 
Analysis 

The  elimination  of  Criterion  19  for  alluvial  valley  floors  (AVFs)  from  coal 
unsuitability  criteria  has  been  one  of  the  most  controversial  issues  since  the 
inception  of  the  Federal  Coal  Management  Program  in  1979. 

Criterion  19  is  extremely  complex  to  apply  at  the  leasing  stage  due  to 
(1)  lack  of  detailed  resource  data  needed  to  identify  AVFs  and  (2)  lack  of 
information  concerning  how  mining  would  affect  the  AVF. 

In  addition,  there  is  no  agreement  and  no  definition  of  key  terms  in  the 
Criterion,  and  Final  Alluvial  Valley  Floor  Guidelines  (required  in  the 
language  of  the  criterion)  have  not  been  published  by  OSM. 

Currently,  the  3461  regulations  allow  the  deferral  of  Criterion  19  from  land 
use  planning  until  the  permit  application  review  stage.   No  monitoring  is 
being  done  to  determine  how  frequently  the  Criterion  is  being  applied  or 
deferred;  however,  rigorous  application  of  the  Criterion  appears  to  have  been 
deferred  in  most  cases.   In  some  cases  preliminary  identification  of  AVFs  was 
done  as  part  of  land  use  planning  or  activity  planning.   Maps  published  by  OSM 
in  conjunction  with  their  draft  publication  entitled  Alluvial  Valley  Floor 
Identification  and  Study  Guidelines  identify  potential  AVFs  and  notify 
potential  lessees  of  possible  AVF  conflicts.   These  maps  only  identify 
Alluvial  Valleys  currently  being  irrigated.   They  do  not  consider  undeveloped 
rangelands  or  consider  the  "significance"  issue.   Thus  more  data  collection  is 
still  required. 

Eliminating  the  Criterion  from  43  CFR  3461  would  leave  the  issue  for  possible 
consideration  during  the  multiple  resource  trade-off  screen  and  later  in  the 
site  specific  and  regional  analyses  during  the  activity  planning  process.   OSM 
and  the  State  regulatory  authority  are  responsible  for  the  final 
determinations  on  mining  AVFs  at  the  permit  application  review  stage,  when  the 
detailed  data  are  available.   Eliminating  the  Criterion  would  not  prevent  the 
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SMA  managers  from  using  the  multiple  resource  trade-off  screen  and 
environmental  analysis  process  if  they  chose  to  condition  leasing  in  areas 
that  have  AVF  characteristics.   Given  that  unsuitability  decisions  on  AVFs  are 
most  frequently  deferred  as  the  regulations  allow,  eliminating  the  Criterion 
should  not  increase  the  risk  of  leasing  significant  AVFs  which  could  not  be 
mined  under  the  provisions  of  Section  515(b) (15)  of  SMCRA. 

It  should  be  noted  that  early  identification  of  such  areas  during  land  use 
planning  is  important  for  inventory  efforts  which  often  require  lengthy 
periods  of  time.   It  is  probable  that  over  time  more  inventory  data  will  be 
collected  with  respect  to  the  probable  impacts  of  mining  and  the  effectiveness 
of  mitigation  strategies  to  protect  AVFs.   Both  should  facilitate  the  SMA's 
analysis  of  AVFs  at  the  land  use  planning  stage.   Unfortunately  no  matter  how 
far  expertise  and  inventories  advance,  site-specific  development  plans  will 
never  be  available  prior  to  the  leasing  stage  and  as  a  result  it  will  rarely 
be  possible  to  reach  a  final  decision  on  the  unsuitability  of  AVFs  without 
running  a  large  risk  of  unnecessarily  eliminating  areas. 

Findings  and  Conclusions 

The  existing  policies  and  procedures  regarding  the  application  of 
Criterion  19   recognize  the  difficulty  associated  with  determining  areas  which 
are  unsuitable  for  mining  before  the  mine  permitting  stage.   Elimination  of 
the  Criterion  would  mean  that  AVFs  would  still  be  addressed  through  multiple 
resource  trade-offs  and  through  environmental  analyses.   However,  identifying 
AVFs  through  the  multiple  resource  trade-off  screen  would  probably  not  be  any 
more  effective. 

Criterion  19  should  be  retained  and  applied  to  eliminate  obvious  AVFs  from 
further  consideration  during  land  use  planning.   More  difficult  determinations 
are  to  be  deferred  to  permit  application  stage.   It  is  concluded  that  guidance 
to  address  the  issue  with  respect  to  AVFs  be  prepared  to  assist  SMAs  during 
planning. 

Issue  29 

Criterion  20  is  unnecessary,  since  no  State  has  adopted  State  unsuitability 
criteria. 

Analysis 

Should  the  Criterion  be  removed,  some  effort  in  application  would  be 
eliminated;  however,  this  has  not  resulted  in  very  much  of  a  burden  to  date. 
It  may  prove  easier  to  leave  in  the  Criterion  than  to  remove  it  and  have  to 
replace  it  if  it  becomes  applicable. 

Findings  and  Conclusions 

Since  no  State  has  identified  State  unsuitability  criteria,  the  Criterion 
seems  to  have  little  utility;  however  just  because  Criterion  20  has  not  yet 
been  applied  does  not  mean  that  it  will  not  in  the  future. 

It  is  concluded  that  this  Criterion  should  remain  as  worded. 
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PART  TWO 

DATA  ADEQUACY 

GENERAL 

Issue  30 

Data  adequacy  standards  for  applying  unsuitability  criteria  on  public  lands 
and  split-estate  lands  should  be  different. 

Analysis 

Although  application  of  the  criteria  on  split-estate  lands  has  been 
frustrating,  experience  has  shown  that  considerable  resource  protection 
benefits  are  to  be  realized.   Frequently  the  surface  owner  will  not  allow 
Federal  personnel  to  enter  the  property  to  make  inventories. 

Assuming  that  the  surface  owner  objects  to  mitigation  measures  developed  for 
outstanding  sites  located  on  their  land,  the  only  real  alternative  that  the 
SMAs  would  have  for  "enforcing"  such  measures  would  be  to  drop  the  tract  from 
consideration  for  leasing.   The  final  decision  on  the  disposition  of  important 
identified  sites  found  on  private  land  rests  with  the  surface  owner.   The  best 
approach,  however,  is  to  jointly  develop  a  plan  for  mitigation  of  effects  with 
the  surface  owner  so  that  their  interests  are  accurately  represented.   While 
the  surface  owner  retains  the  right  to  dispose  of  materials  removed  from 
archeological  and  historic  sites  from  private  land,  the  SMAs  still  must 
fulfill  their  legal  obligations  under  Section  106  of  NHPA  to  identify, 
evaluate,  and  to  take  into  account  the  potential  effects  of  leasing  on  these 
properties. 

Findings  and  Conclusions 

Since  split-estate  land  is  most  often  included  as  part  of  a  total  package 
containing  Federal  surface,  a  difference  in  data  base  would  make  it  very 
difficult  to  develop  a  consistent,  logical  land  use  plan.   Therefore,  it  is 
concluded  that  parallel  data  for  split-  and  nonsplit-estate  lands  should  be 
required. 

Issue  31 

Consistent  data  adequacy  standards  for  each  criterion  have  not  been  developed 
and  there  is  no  policy  as  to  whether  areas  which  have  inadequate  data  should 
be  considered  as  unsuitable  or  suitable  for  mining. 

Analysis 

Comments  on  this  issue  have  focused  on  the  risks  that  data  inadequacies  have 
been  introduced  into  land  use  and  activity  planning  decisions.   This  implies 
that  decisions  deferred  due  to  lack  of  adequate  data  have  increased  the  risk 
that  lands  will  be  leased  which  cannot  be  mined  in  an  environmentally 
acceptable  manner.   The  Department  of  the  Interior  also  recognized  the  problem 
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in  1981  and  expected  it  to  be  alleviated  over  time  as  more  experience  was 
gained  with  the  application  of  the  criteria  and  more  inventory  data  were 
available  for  use  as  a  result  of  implementation  of  the  Resource  Management 
Plan  (RMP)  process.   The  OTA  study  claims  that  high  leasing  levels  exacerbated 
the  data  adequacy  issue  by  reducing  time  available  in  which  inventories  could 
be  collected  and  decisions  made.  In  addition,  the  OTA  stated  that  high  leasing 
levels  increase  the  pressure  for  areas  to  be  left  for  tracts  in  order  to  meet 
the  leasing  level. 

Essentially,  the  data  adequacy  issue  has  resulted  from  the  fact  that  many  of 
the  criteria  require  complex,  detailed  data  and  analyses  for  a  reliable 
decision  to  be  made  and  that  the  planning  process  for  leasing  is  tiered. 
Resources  are  examined  under  two  screens  in  land  use  planning  (unsuitability 
criteria  and  multiple  resource  trade-offs)  and  during  activity 
planning/regional  coal  EIS  preparation. 

The  data  required  to  make  unsuitability  decisions  are  collected  prior  to  and 
during  land  use  planning.   The  unsuitability  criteria  are  applied,  followed  by 
the  exceptions  and  exemptions.   Should  data  prove  to  be  inadequate  to  render  a 
decision  for  this  screen  in  the  land  use  plan,  the  regulations  found  at  43  CFR 
3461 .3-l(b) (1)  provide  an  opportunity  for  the  manager  to  collect  the  data  and 
apply  the  Criterion  during  activity  planning.   For  example,  Criterion  1 
(Federal  land  systems)  requires  that  some  basic  inventory  information  on 
Federal  land  systems  (such  as  the  location  of  National  Parks  and  Forests)  be 
available  before  a  decision  can  be  made.   Usually  that  information  is  readily 
available  on  maps  and  the  decision  to  exclude  areas  is  very  simple.   However, 
in  the  case  of  other  criteria,  such  as  Criterion  19  (alluvial  valley  floors) 
detailed  data  are  needed  on  the  specific  type  of  development  planned,  the  type 
and  effectiveness  of  mitigation  which  could  be  incorporated  into  the  plan,  and 
the  farming  operations  which  could  be  impacted.   Collection  of  that  data  is 
expensive,  time  consuming  and  extremely  difficult,  particularly  at  the  land 
use  planning  stage.   In  such  cases  areas  are  carried  into  activity  planning  as 
"acceptable  for  further  consideration"  rather  than  dropped  as  unsuitable. 
These  unresolved  areas  are  then  reexamined.   If  a  decision  on  the  unresolved 
areas  can  be  made  before  the  regional  coal  EIS  is  published,  the  tract  can  be 
considered  for  leasing.   The  only  exception  allowed  to  this  rule  is  for 
Criterion  19  (alluvial  valley  floors)  which  is  resolved  at  the  permit 
application  stage. 

Findings  and  Conclusions 

The  OTA  report  pointed  out  the  risks  associated  with  attempting  to  apply  the 
unsuitability  criteria  to  large  areas  within  short  timeframes  and  with  data 
inadequacies.   However,  no  environmentally  sensitive  areas  which  would  be 
unmineable  under  SMCRA  have  yet  been  leased. 

The  policy  is  to  carry  land  as  acceptable  for  further  consideration  for 
leasing  until  there  is  data  and  analysis  which  warrants  dropping  the  land  from 
further  consideration.   This  policy  applies  throughout  the  tiered  planning 
process,  e.g.,  the  land  use  planning  screens  and  the  site-specific  analysis  of 
the  regional  coal  EIS  prepared  during  activity  planning  and  on  into  permit 
application  and  mining  plan  review. 


45 


These  policies  appear  to  be  an  effective  way  to  screen  Federal  lands  for  coal 
leasing.   SMAs  agencies  should  handle  data  adequacy  problems  in  an  open  and 
sensitive  fashion  to  demonstrate  sensitivity  with  their  concerned  publics. 
The  critical  element  in  that  process  is  ensuring  that  data  adequacy  problems 
have  been  resolved  before  a  leasing  decision  is  made. 
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DATA  ADEQUACY 
SPECIFIC 
Issue  32 

Considerable  confusion  is  generated  over  the  amount  and  timing  of  data 
collection  necessary  to  apply  Criterion  7  (historic  and  cultural  features)  and 
to  comply  with  the  National  Historic  Preservation  Act,  SMCRA,  and  other 
statutes. 

Analysis 

Criterion  7  is  straight-forward  in  the  type  and  amount  of  data  required  for 
application.  Publicly  owned  places  identified  in  the  National  Register  that 
lie  within  the  land  use  planning  area  are  the  only  data  or  inventory  needed 
for  the  application  of  Criterion  7.  This  is  relatively  simple  to  do  during 
land  use  planning  in  the  application  of  the  second  screen,  the  unsuitability 
criteria.  The  Criterion  7  can  therefore  be  fully  and  completely  applied  in 
land  use  planning,  i.e.,  no  need  for  deferral. 

The  issue  more  accurately  applies  to  the  data  and  consultation  requirements  to 
comply  with  the  National  Historic  Preservation  Act  and  other  statutory 
provisions  not  included  in  Criterion  7.   Compliance  with  NHPA  and  other 
statutes  in  land  use  planning  takes  place  during  the  application  of  the  third 
screen,  multiple  resource  trade-offs.   This  is  the  point  where  eligible  and 
privately  owned  properties  in  the  Register  are  considered.   Early  low- 
intensity  data  gathering  is  done  at  this  time  as  well.   Furthermore,  there 
will  also  be  a  need  to  check  for  compliance  with  NHPA  during  activity 
planning.   The  tract  analysis,  ranking,  and  selection  processes  during  the 
activity  planning  tier  of  the  coal  program  become  the  means  for  such 
compliance.   The  activity  planning  stage  provides  for  phasing  of  a  more 
intensive  level  of  inventory  compared  to  land  use  planning.   Finally,  at 
permit  application  and  mining  plan  approval  time  the  most  intensive  data 
gathering/inventory  will  be  required  in  order  to  provide  sufficient 
information  for  the  regulatory  authority  to  decide  methods  to  be  employed  for 
mining. 

Findings  and  Conclusions 

Developing  inventory  data  sufficiently  complete  to  make  final  application  of 
Criterion  7  during  RMP  preparation  is  clearly  practical.   However,  for 
multiple  resource  trade-off  analysis,  data  is  needed  which  can  provide  general 
cultural  resource  site  density,  distribution,  and  variation  data.   This  can  be 
accomplished  through  overview,  review,  and  sampling  inventories.   More 
intensive  data  collection  and  evaluation  during  activity  planning  should  be 
problem  orient€>d  and  focused  on  tracts  that  have  cultural  resource/coal 
development  conflicts.   Guidance  should  be  developed  by  the  involved  SMAs  to 
set  data  adequacy  standards  throughout  the  planning  process.   The  standards 
should  also  be  incorporated  into  a  Memorandum  of  Agreement  with  SHPOs  and  the 
Advisory  Council  on  Historic  Preservation  to  achieve  nationwide  consensus. 
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Issue  33 

The  application  of  the  seven  wildlife  criteria,  9-15,  is  adequate  to  meet  the 
requirements  of  the  statutes  from  which  these  criteria  are  derived.   There  are 
no  standards  for  evaluating  the  adequacy  of  the  data,  its  quality  or  quantity, 
geographic  coverage,  or  timeliness. 

Analysis 

During  the  review  of  the  Federal  Coal  Management  Program  by  OTA  and  BLM's 
subsequent  review  of  the  unsuitability  criteria,  numerous  State  and  Federal 
agencies,  private  industry  and  special  interest  groups  identified  wildlife 
data  adequacy  and  standards  as  an  issue. 

These  groups  were  critical  of  the  application  of  wildlife  unsuitability 
criteria  because  of  the  lack  of  standards  for  evaluating  the  adequacy  of 
wildlife  data  bases  and,  thus,  believed  individual  SMAs  were  inconsistent  in 
the  development  and  analysis  of  wildlife  data  bases  used  in  the  coal  planning 
process. 

Data  for  all  criteria  can  be  subdivided  into  several  areas  of  concern: 

1.  Timing  of  data  collection  -  When  should  data  collection  occur  in 
order  to  provide  reliable  information  for  analysis  in  the  application 
of  the  unsuitability  criteria? 

2.  Duration  of  the  data  collection  period  -  How  much  time  is  needed  to 
collect  reliable  data  that  will  provide  enough  accurate  information 
to  apply  the  unsuitability  criteria? 

3.  Geographic  area  covered  by  data  collection  -  How  large  an  area  should 
be  included  in  an  inventory  to  assess  wildlife  impacts  (e.g., 
specific  coal  area  or  general  coal  region)? 

4.  Level  of  detail  -  How  much  detail  should  inventories  and  studies 
provide?  What  must  be  done  when  no  data  are  available? 

5.  How  long  are  the  data  valid?  How  many  years  will  it  take  before  the 
information  collected  becomes  outdated? 

6.  Procedures  to  follow  when  it  is  determined  that  data  are  insufficient. 

Wildlife  data  adequacy  requirements  and  associated  standards  relative  to 
planning  activities  have  been  addressed,  in  part,  by  an  array  of  BLM 
guidelines,  instruction  memorandums,  and  manuals.   These  include,  but  are  not 
limited  to,  the  following: 

1.   BLM  Manual  1620  -  Supplemental  Program  Guidance  (Draft) 

Inventory  and  Monitoring  Coordination 
Federal  Lands  Review-Unsuitability  For  Mining 

Wildlife  and  Fish  Inventory  and  Monitoring  Programs 
Integrated  Habitat  Inventory  and  Classification 

Wildlife  Inventory 

Threatened  and  Endangered  Plants  and  Animals  (Draft) 


2. 

BLM  Manual 

1734 

3. 

BLM  Manual 
(DRAFT) 

3461 

4. 

BLM  Manual 

6600 

5. 

BLM  Manual 
System 

6602 

6. 

BLM  Manual 

6610 

7. 

BLM  Manual 

6840 
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8.  BLM  Technical  Note  349  -  Terrestrial  Wildlife  Inventories-Some 
Methods  and  Concepts 

9.  BLM  Instruction  Memorandum  80-346  -  Final  Guidelines  for  Consultation 
During  Application  of  the  Unsuitability  Criteria  for  Wildlife 
(Expired  9/30/81) 

10.  BLM  Instruction  Memorandum  80-347  -  Unsuitability  Criterion  14 
Guidelines  for  Areas  Subject  to  Coal  Leasing  on  Application  or 
Noncompetitive  Leasing  (Expired  9/30/81) 

11.  Regulatory  Guidelines  on  Unsuitability  Assessment  Procedures  and  Land 
Use  Planning  (43  CFR  3461.3-l(b) (1) ) 

All  of  the  BLM  Manual  Sections  referenced  in  1-6  above  address  inventory 
requirements,  and  in  some  cases  level  of  detail,  but  are  not  specifically 
related  to  the  coal  planning  process  or  the  unsuitability  criteria.   Documents 
listed  in  8-11  specifically  deal  with  the  unsuitability  assessment  process  but 
only  the  regulatory  guideline  makes  reference  to  data  requirements. 

The  guidance  found  at  43  CFR  3461.3-l(b)(l)  requires  unsuitability  assessments 
based  on  "the  best  available  data  that  can  be  obtained  given  the  time  and 
resource  available  to  prepare  the  plan."   OTA  found  that  this  guideline  was 
extremely  vague  and  did  not  provide  meaningful  guidance  to  the  issue  of 
wildlife  data  adequacy  and  standards.   This  philosophy  was  shared  by  the 
commenters. 

It  is  apparent  that  numerous  BLM  documents  and  guidelines  address  various 
aspects  of  wildlife  data,  but  none  adequately  address  wildlife  data  needs, 
adequacy  or  standards  relative  to  BLM  Federal  coal  planning  activities  and 
application  of  wildlife  unsuitability  criteria.   The  overall  context  of  this 
issue  basically  relates  to  the  quality  and  quantity  of  the  resource 
information  available  for  making  land  use  decisions. 

As  written  in  the  regulation,  the  wildlife  criteria  have  fairly  well  defined 
data  requirements.   Criteria  9-13  relating  to  threatened  and  endangered 
species,  golden  and  bald  eagles,  and  falcons  have  very  site  specific  data 
requirements  associated  with  locations  of  designated  critical  habitats,  nests, 
or  concentration  areas.   Criteria  14  and  15  are  somewhat  less  site  specific 
because  of  their  relationship  to  essential  high  quality  habitats  and  not  to  a 
specific  site  within  the  habitats.   However,  these  two  criteria  may  require 
more  effort  to  assess  habitats,  seasonal  use  of  these  habitats,  and  potential 
impacts. 

A  phased  approach  to  wildlife  inventory  may  constitute  a  legitimate  mechanism 
to  meet  wildlife  resource  data  needs  commensurate  with  the  land  use  planning, 
activity  planning,  and  mine  review  processes,  and  also  be  responsive  to 
management  concerns  for  flexibility.   In  chronological  order,  this  might 
conceptually  include  compilation  of  existing  data,  acquisition  of  additional 
baseline  data,  application  of  these  wildlife  data  on  the  decision  process 
where  supportive  data  are  deemed  adequate,  acquisition  of  additional  site 
specific  data  when  warranted  and  monitoring  studies.  A  minimum  standard  level 
of  inventory  during  land  use  planning  could  constitute  a  baseline  for  wildlife 
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data.   Data  gaps  or  inadequacies  identified  at  this  time  may  delay  the  land 
use  plan  until  adequate  data  are  obtained.   Additional  data  would  be  required 
for  activity  planning  decisions  and  still  more  for  mine  permit  review. 
Wildlife  monitoring  activities  prior  to  leasing  also  warrant  consideration. 

Some  managers  now  approach  wildlife  data  needs  and  the  unsuitability  process 
with  this  philosophy,  but  BLM  as  an  agency  has  no  standards  and  guidelines 
that  establish  agencywide  consistency.   Standard  levels  of  inventory  effort, 
tailored  to  the  biological  resources  identified  on  the  wildlife  protection 
lists,  are  paramount  to  improving  the  BLM  coal  planning  process  as  it  relates 
to  high  value  fish  and  wildlife  resources.   Continuation  of  the  current 
divergent  philosophies  on  wildlife  inventories  and  the  associated 
unsuitability  application  will  be  counterproductive  to  the  development  of  a 
credible  coal  planning  process.   Standardization  of  the  level  of  inventories 
may  not  eliminate  all  criticism,  but  planning  decisions  will  be  more 
defensible  and  consistent  Bureauwide. 

It  has  been  suggested  that  to  achieve  an  acceptable  level  of  baseline 
information,  standards  for  length  of  inventories  or  studies  must  be 
established.   A  minimum  of  four-  to  six-season  and  preferably  two-year 
inventory  beginning  during  the  land  use  plan  preplanning  phase  was  thought 
necessary  to  establish  an  adequate  and  accurate  wildlife  data  base.   Because 
of  the  diverse  species  represented  and  the  seasonal  requirements  of  individual 
inventory  efforts,  a  standard  must  be  responsive  to  that  seasonality.   Data 
from  a  short  term  four-season  inventory  may  not  be  truly  representative  due  to 
the  dynamics  of  wildlife  species.   A  six-season  (winter,  spring,  summer,  fall, 
winter,  spring)  or  two-year  study  is  preferable  because  the  extra  seasons  help 
to  counteract  extraneous  and  uncontrollable  factors  (e.g.,  extreme  weather) 
that  may  significantly  influence  the  quality  or  quantity  of  data  that  may  be 
obtained  in  any  one  season. 

When  wildlife  inventories  must  be  conducted  on  large  tracts  of  land  in  a 
relatively  short  time  frame,  a  six-season  inventory  appears  to  be  a  reasonable 
time  frame  in  which  to  establish  baseline  data.   A  shorter  inventory  would 
likely  encounter  problems  in  matching  survey  efforts  for  Individual  species 
with  appropriate  seasons.   Although  desirable,  a  significantly  longer  wildlife 
study  may  not  be  feasible  because  of  planning  schedules,  budget  constraints, 
and  other  resource  considerations. 

Pre-inventory  lead  time  is  necessary  to  explore  all  existing  data  sources 
before  inventories  begin.   Data  from  State  or  Federal  agencies  and  other 
sources  can  be  useful  in  identifying  areas  where  data  are  totally  lacking  and 
areas  where  data  need  to  be  updated  or  refined.   When  time  is  a  limiting 
factor,  existing  data  can  be  used  to  help  set  priorities  for  areas  to 
inventory.   Once  the  initial  data  have  been  collected  and  used  in  the 
unsuitability  process,  additional  time  may  be  required  for  some  level  of 
monitoring  to  ensure  that  data  remain  current  and  significant  changes  in 
wildlife  populations,  existing  habitats,  or  utilization  of  those  habitats  are 
documented. 
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Although  the  criteria  are  applied  to  Federal  surface  or  private 
surface/Federal  coal,  it  has  been  suggested  that  wildlife  surveys  encompass 
areas  of  sufficient  size  to  assess  area-wide  populations.   Inventories  on 
relatively  small  areas  do  not  provide  sufficient  information  to  assess 
cumulative  off-site  impacts. 

For  management  purposes,  the  geographic  area  could  vary  and  include  a  Federal 
coal  region,  resource  management  plan  area,  an  area  acceptable  for  further 
consideration  for  leasing,  the  coal  deposit,  or  the  coal  tract.   Regardless  of 
the  logical  planning  unit,  important  ecosystems  that  extend  beyond  political 
boundaries  (e„g.,  State  line)  or  management  boundaries  should  also  be 
considered.   The  concept  of  geographic  area  is  a  critical  element  also 
important  in  evaluating  such  issues  as  buffer  zones,  high  priority  habitats, 
essential  habitats,  and  availability  of  habitat  for  prey  species.   The 
definition  of  these  areas  as  they  relate  to  the  application  of  exceptions  must 
be  assessed  in  the  proper  context  of  the  size  of  area  under  consideration. 

The  new  proposed  regulatory  guidelines  in  43  CFR  3420.1-2(a)  state  that  the 
SMA  will  issue  a  call  for  resource  information  during  land  use  planning  to 
formally  solicit  indication  of  interest  for  lands  in  a  particular  planning 
unit.   In  conjunction  with  acquisition  of  baseline  wildlife  data  on  the  entire 
planning  unit,  the  information  should  be  beneficial  in  the  identification  of 
areas  requiring  additional  site-specific  data.   The  site-specific  data  may  be 
acquired  for  these  areas  simultaneously,  thus  potentially  reducing  planning 
delays  and  deferral  of  the  unsuitability  process  for  individual  wildlife 
criteria.   The  information  will  also  prove  beneficial  in  the  evaluation  of 
exceptions  (e.g.,  buffer  zones). 

Findings  and  Conclusions 

To  be  in  phase  with  the  normal  time  of  unsuitability  applications,  wildlife 
inventories  must  occur  as  early  in  the  land  use  planning  process  as  possible. 
The  timing  of  these  inventories  for  specific  species  should  be  coordinated 
with  the  State  and  Federal  wildlife  agencies.   More  specific  guidelines  are 
needed  and  are  being  developed. 

The  issue  surrounding  level  of  detail  for  wildlife  inventories  is  rather 
complex  and  intertwined  with  many  of  the  other  wildlife  related  issues  that 
have  surfaced.   Consequently,  standardization  of  the  levels  of  inventory  at 
various  stages  in  the  planning  process  is  needed. 

The  collection  of  adequate  wildlife  data  during  land  use  planning  and  the 
subsequent  application  of  the  unsuitability  criteria  can  provide  an  effective 
screen  for  important  fish  and  wildlife  habitats. 

In  the  past  there  have  been  cases  where  activity  planning  was  underway  and 
coal  tracts  delineated  without  the  benefit  of  wildlife  data  or  unsuitability 
applications,  and  conflicts  have  often  developed  which  delayed  activity 
planning  while  wildlife  data  were  collected.   It  is  therefore  incumbent  upon 
SMAs  to  ensure  that  resource  specialists  are  aware  of  planning  schedules  and 
milestones  for  unsuitability  applications  so  wildlife  and  other  resource 
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inventories  can  be  scheduled  in  the  proper  sequence.   To  be  in  phase  with  the 
normal  time  of  unsuitability  applications,  wildlife  inventories  must  occur  as 
early  in  the  land  use  planning  process  as  possible.   The  timing  of  these 
inventories  for  specific  species  should  be  coordinated  with  the  State  and 
Federal  wildlife  agencies.   Pre-inventory  lead  time  is  necessary  to  explore 
all  existing  data  sources  before  inventories  begin. 

Data  from  State  and  Federal  agencies  and  other  sources  can  be  useful  in 
identifying  areas  where  data  are  totally  lacking  and  areas  where  data  need  to 
be  updated  or  refined.   Additionally,  the  new  proposed  regulatory  guidelines 
at  43  CFR  3420.1-2(a)  state  that  BLM  will  issue  a  call  for  resource 
information  during  the  land  use  planning.   When  time  is  a  limiting  factor, 
existing  data  can  be  used  to  help  set  priorities  for  areas  needing  inventory 
and  the  amount  of  time  necessary  to  conduct  the  inventories. 

Wildlife  data  bases  established  prior  to  land  use  planning  vary  from  state  to 
state,  BLM  Resource  Area  to  Resource  Area,  and  are  dependent  primarily  upon 
previous  issues  addressed  in  past  planning  efforts.   The  development  of 
standards  for  minimal  levels  of  inventories  at  the  land  use  planning  stage 
would  necessarily  have  to  be  by  individual  species.   Any  minimum  standard 
requiring  a  specific  number  of  seasons  to  be  included  in  the  inventory  may 
also  vary  by  species  being  inventoried;  therefore,  one  would  have  to  address 
inventory  standards  on  an  individual  species  basis. 

Quantity  and  quality  of  data  collected  are  dependent  upon  the  unsuitability 
criterion  being  addressed.   Standardization  of  data  is  necessary  and  should  be 
pursued  through  interagency  channels  with  emphasis  of  accepting  the  lead 
consulting  agency's  procedures,  such  as  U.S.  Fish  and  Wildlife  Service  raptor 
survey  procedures.   This  same  proposal  regarding  State  species  of  concern 
(Criterion  15),  however,  lacks  national  standardization  potential;  therefore, 
the  SMA  should  recognize  that  consistency  (i.e.,  standardization  of  quantity 
and  quality  of  data  for  species  of  State  concern)  can  only  be  defined,  in 
reality,  on  a  state-by-state  basis.   There  may  be  some  opportunity  where 
commonality  of  concern  for  certain  species  exists  between  States  and  some  sort 
of  regional  standard  can  be  negotiated  (i.e.,  sage  grouse  strutting  grounds). 


52 

PART  THREE 

GUIDELINES  AND  PROCEDURES 

GENERAL 

Issue  34 

Guidelines  and  a  uniform  format  for  application  of  the  unsuitability  criteria 
by  all  surface  management  agencies  are  needed. 

Analysis 

This  issue  was  identified  by  all  participants  in  the  coal  program  review.   At 
the  present  time  BLM,  Forest  Service  and  BIA  personnel  depend  upon  the 
unsuitability  regulations  in  order  to  apply  the  criteria  during  land  use 
planning.   Questions  of  application  and  procedure  are  often  discussed  at  the 
field  office  level.   Field  personnel  have  noted  that  there  is  no  current 
guidance  available  which  addresses  the  criteria.   The  criteria  apparently 
contain  undefined  terms,  confusing  language  and  controversial  procedures. 

Further,  land  use  plans  are  frequently  developed  as  hand  tailored  products 
consistent  with  general  planning  guidance.   The  coal  regulations  contain  very 
general  guidance  on  what  must  be  documented,  but  no  specific  guidance  on  how 
to  do  the  documentation. 

This  issue  has  three  parts:   (1)  guidance  for  application  of  the  criteria; 
(2)  the  needs  of  agencies,  other  than  BLM,  whose  procedures  and  agency 
authorities  are  not  strictly  comparable  to  those  of  BLM;  and  (3)  a  uniform 
format  for  reporting  the  results  of  criteria  application. 

The  first  problem  has  existed  since  the  origin  of  the  unsuitability  criteria. 
There  was  a  major  concern  that  the  criteria  be  applied  in  as  consistent  and 
uniform  a  manner  as  possible  wherever  and  whenever  the  criteria  are  applied. 
At  the  same  time  it  was  recognized  that  precise  and  inflexible  rules  of 
application  would  deprive  the  local  manager  of  appropriate  discretion. 

The  second  problem  is  exacerbated  by  the  lack  of  documented  policy  or 
procedure.   In  many  areas,  it  is  almost  impossible  for  other  agencies  to 
integrate  their  individual  differences  (statutes,  regulation,  policy  and 
procedure)  into  an  intelligible  application  of  the  criteria. 

The  third  problem  derives  from  a  general  review  of  the  documentation  provided 
with  many  of  the  coal  planning  amendments  and  recent  RMPs,  which  indicates 
that  each  office  reports  the  results  of  the  unsuitability  screen  in  widely 
divergent  ways,  even  If  the  methods  used  to  apply  the  screens  are  consistent. 
Without  a  uniform  reporting  procedure,  the  application  of  the  criteria  will 
always  appear  inconsistent. 
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Findings  and  Conclusions 

Much  of  the  controversy  surrounding  the  current  coal  program  is  traceable  to  a 
failure  to  develop  uniform  procedures  and  formats  for  the  application  of  the 
criteria.   Field  personnel  have  little  guidance  on  the  application  of  the 
criteria,  and  occasional  misinterpretation  can  be  expected.   The  lack  of 
guidance  has  made  it  difficult  for  other  surface  management  agencies  to 
develop  their  own  unsuitability  procedures.   Some  form  of  additional  permanent 
guidance  should  be  developed  for  the  coal  unsuitability  screen.   A  uniform 
reporting  format  should  be  included  in  the  procedures. 

Issue  35 

Guidelines  for  applying  the  unsuitability  criteria  should  recognize  that 
leasing  may  not  occur  for  a  number  of  years  following  the  initial  unsuit- 
ability decisions. 

Analysis 

In  the  interval  between  criteria  application  and  leasing,  new  data  may  be 
available  or  situations  may  change  that  would  warrant  updating  unsuitability 
decisions.   Planning  and  CEQ  regulations  give  opportunity  to  remedy  this 
situation.   During  site-specific  analysis  a  consistency  determination  must  be 
made  concerning  the  proposal  and  the  existing  land  use  plans.   If  the  proposed 
activity  (or  parts  thereof)  is  in  conformance  with  the  land-use  plan  there  is 
no  problem.   If  it  is  not  in  conformance,  then  a  plan  amendment  is  needed. 
This  agrees  with  the  coal  management  (43  CFR  3420.1-4(e)(4)(iii)(B))  and 
planning  amendment  procedures  as  described  in  the  BLM  planning  manual. 

Findings  and  Conclusion 

Program  guidance  for  coal  leasing  should  describe  the  process  for  changing  an 
unsuitability  decision.   During  the  development  of  these  guidelines,  the  coal 
regulations  should  be  reviewed  to  afford  consistency,  particularly  43  CFR 
3461.3-l(c). 

Issue  36 

Guidelines  are  needed  to  ensure  effective  consultation  among  appropriate 
agencies. 

Analysis 

Both  Federal  and  State  agency  personnel  feel  that  consultation  and 
coordination  are  not  always  occurring  at  appropriate  times  and  that 
interagency  communication  could  be  improved.   This  points  up  the  need  to 
follow  standard  steps  outlined  in  BLM  planning  regulations  and  CEQ 
regulations.   Specialists  need  to  know  what  is  required  and  who  should  be 
consulted.   For  example,  appropriate  agency  personnel  should  have  a 
fundamental  knowledge  of  the  Fish  and  Wildlife  Coordination  Act  as  well  as 
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consultation  requirements  under  the  Endangered  Species  Act.   Also, 
coordination  with  the  States  should  be  directed  through  the  Governor's  office 
so  that  actions  and  responses  on  the  unsuitability  criteria  truly  reflect  the 
State's  positions  and  not  that  of  an  individual  state  agency. 

Findings  and  Conclusion 

Guidance  needs  to  be  written  to  ensure  effective  consultation  during  the 
application  of  the  unsuitability  criteria. 

Issue  37 

Guidelines  are  needed  to  ensure  that  "state  of  the  art"  mitigation  and 
mitigation  alternatives  are  used  in  reaching  decisions  on  unsuitability 
criteria. 

Analysis 

Industry  representatives  have  commented  that  many  of  the  people  in  the 
agencies  either  do  not  understand  mitigation  or  are  reluctant  to  use  it. 
Personnel  in  the  BLM,  Forest  Service  and  FWS  have  acknowledged  that  in  many 
instances  mitigation  is  more  of  an  art  than  a  science  as  new  procedures  are 
continually  being  tested  and  monitored.   The  extensive  research  already 
documented  or  now  underway  is  often  overlooked  or  unavailable  to  field 
offices.   The  time  to  conduct  a  literature  search  and/or  perform  research  is 
not  being  provided.   Agency  experts  could  review  application  of  mitigation 
measures.   This  approach  would  help  ensure  that  the  SMA  is  implementing  the 
latest  technology. 

Findings  and  Conclusions 

Training  courses  could  be  developed  and  offered  to  increase  staff  knowledge  of 
the  latest  developments  in  mitigation  measures.   If  courses  are  developed  on 
mitigation,  they  should  be  regionalized,  i.e.,  deal  with  problems  and 
opportunities  specific  to  the  area  under  consideration.   Courses  at  the 
Phoenix  Training  Center  could  be  modified  to  include  regional  mitigation 
practices,  or  programmed  modules  could  be  developed  for  use  at  the  field 
offices. 

Issue  38 

Acceptable  uses  of  mitigation/lease  stipulations  should  be  clarified. 

Analysis 

Some  commenters  think  that  BLM  pushes  application  of  criteria  too  vigorously. 
They  contend  that  wildlife  stipulations  are  being  used  to  protect  individual 
animals  rather  than  the  species.   An  example  was  cited  of  a  single  nest  being 
protected  even  though  it  was  near  a  large  concentration  of  nests.   The  amount 
of  flexibility  the  manager  has  under  the  laws  and  regulations  needs  to  be 
clarified.   It  is  also  important  that  the  proper  use  of  mitigation  be 
described  to  obtain  a  consistent  application  of  mitigation  and  lease 
stipulations. 
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Findings  and  Conclusions 

Guidance  needs  to  be  prepared  that  outlines  the  requirements  for  applying  the 
criteria  and  establishing  mitigation  techniques.   It  is  in  the  mitigation  plan 
where  the  flexibility  to  manage  resources  is  to  be  found. 

Issue  39 


Guidelines  should  be  prepared  to  ensure  that  data  collected  by  industry, 
Federal  and  State  agencies,  and  universities  are  shared. 

Analysis 

Some  commenters  think  a  lot  of  data  are  being  generated  but  not  shared  among 
industry,  various  governmental  agencies  and  the  academic  community.  If  data 
could  be  shared,  duplication  of  effort  would  be  minimized  and  there  would  be 
some  assurance  that  all  currently  available  data  are  being  used. 

Findings  and  Conclusions 

The  BLM  State  Office  program  leader  should  keep  in  close  contact  with 
representatives  of  industry  and  the  academic  community  to  provide  the  link 
with  BLM  field  personnel. 

Issue  40 

BLM  unsuitability  assessments  should  be  simplified  to  facilitate  public 
understanding  and  participation. 

Analysis 

Comments  were  received  suggesting  that  the  coal  program  is  so  complicated  and 
inconsistent  that  the  public  has  difficulty  determining  when  to  become 
involved . 

The  Bureau  informs  the  public  during  the  land  use  planning  process.   Its 
participation  is  regularly  requested  throughout  the  process  as  delineated  in 
the  public  participation  plan  prepared  for  each  RMP. 

Findings  and  Conclusions 

Program  guidance  is  being  written  to  clarify  the  public  participation 
requirements. 

Issue  41 

The  application  of  the  unsuitability  criteria  should  be  designed  as  a  phased 
process  which  extends  from  land  use  planning  to  activity  planning  through  mine 
permitting. 
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Analysis 

Confusion  exists  as  to  the  purpose  of  the  unsuitability  criteria.   The 
criteria  were  designed  to  be  used  as  a  screen  early  in  planning  to  identify 
and  declare  unsuitable  under  the  Federal  lands  review  process  those  areas 
which,  for  policy  or  regulatory  reasons,  could  not  be  mined.   The  application 
of  the  unsuitability  criteria  is  not  intended  to  be  a  phased  process.   The 
policy  is  to  apply  all  of  the  criteria  during  land  use  planning.   However,  if 
data  were  inadequate,  the  manager  has  the  discretion  to  carry  the  lands 
forward  as  acceptable  for  further  consideration  after  describing  in  the  land 
use  plan  the  reasons  why  the  criterion  could  not  be  applied  and  when  during 
activity  planning  (or  mine  permitting  in  the  case  of  Criterion  19)  the 
information  would  be  generated  and  the  unsuitability  assessment  completed. 
With  the  exception  of  Criterion  19  the  process  does  not  allow  lands  to  be 
leased  without  the  data  necessary  to  complete  the  unsuitability  assessment. 
It  should  be  noted  that  the  unsuitability  criteria  are  a  planning  mechanism 
which  implements  several  statutes.   The  criteria  themselves  end  at  lease 
issuance.  However,  the  principles  included  in  the  criteria  may  remain 
applicable  to  the  lease  through  the  underlying  statutes,  lease  terms, 
conditions,  special  stipulations,  and  restrictions  on  the  mine  permit  and  the 
unsuitability  petition  process.   Moreover,  the  unsuitability  petition  process 
established  by  SMCRA  is  available  for  use  at  any  time. 

Findings  and  Conclusions 

The  application  of  the  unsuitability  criteria  was  not  designed  to  be  a  phased 
process;  however,  the  approach  has  generated  a  great  deal  of  confusion  and 
controversy.   Guidance  would  help  to  clarify  the  existing  process. 

Issue  42 


Several  commenters  felt  that  more  cooperation  between  developers  and  Federal 
agencies  is  needed,  especially  where  land  ownership  is  in  a  checkerboard 
pattern. 

Analysis 

Jointly  supported  data  gathering  efforts  under  the  circumstance  of  mixed  coal 
ownership  was  suggested.  More  effective  and  complete  data  could  certainly  be 
a  result  of  such  efforts.   This  appears  to  be  an  area  where  individual 
managers  and  companies  may  wish  to  establish  agreements  for  joint  studies. 

Findings  and  Conclusions 

Cooperative  efforts  are  ongoing  and  are  encouraged  whenever  feasible. 

Issue  43 

Confusion  exists  in  the  definition  of  roles  and  extent  of  responsibility 
between  BLM  and  BIA. 
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Analysis 

The  problem  begins  with  the  definition  of  Federal  lands  in  the  regulations 
(43  CFR  3400.0-5)  and  its  relationship  to  the  various  land  status  categories 
administered  by  BIA  in  behalf  of  Indian  Tribes.   The  problem  is  compounded  by 
the  BIA's  lack  of  a  land  use  planning  system  and  budget  to  apply  unsuitability 
criteria.   Disagreement  exists  over  which  agency  should  apply  the 
unsuitability  criteria,  fund  data  acquisition,  and  what  land  areas  are  to  be 
considered  in  the  unsuitability  analysis. 

The  definition  of  Federal  lands  in  the  coal  regulations  includes  all  mineral 
estate  but  specifically  excludes  lands  held  by  the  United  States  in  trust  for 
Indians.  However,  the  Federal  trust  responsibilities  include  many  of  the  same 
decision  considerations  required  for  unsuitability  analysis.   The  problem  is 
found  where  trust  lands  are  underlain  by  Federal  mineral  estate,  which  is 
defined  as  Federal  lands  in  the  coal  regulations.   Another  complication  is 
created  by  lack  of  legal  definition  of  federal  responsibility  for  the  many 
land  status  categories  involving  Indian  trust  lands  (e.g.,  allotted  lands, 
differences  in  treaty  specifications  for  deed  restrictions,  etc.) 

Where  unsuitability  analysis  has  been  applied,  further  problems  have 
appeared.   Because  the  BIA  has  no  land  use  planning  system,  BLM  has  had  to 
incorporate  lands  that  carry  trust  responsibilities  into  its  planning  and  has 
applied  the  unsuitability  criteria  on  those  lands.   Because  BIA  has  not  been 
funded  for  inventories  and  other  data  acquisition,  BLM  has  funded  some  studies. 

Findings  and  Conclusions 

A  Memorandum  of  Understanding  should  be  developed  between  the  two  agencies  to 
establish  roles  and  responsibilities.  A  legal  opinion  should  be  sought  when 
land  status  questions  arise. 

Issue  44 

The  unsuitability  process  is  confusing,  complicated  and  lengthy. 

Analysis 

The  existing  process  is  complex  and  difficult  to  follow  because  the  resources 
protected  by  the  unsuitability  criteria  show  diverse  and  frequently  unique 
sensitivities  to  coal  development.   Identifying  those  resources  and 
determining  the  nature  and  extent  of  the  measures  needed  to  adequately  protect 
them  without  unnecessarily  restricting  coal  development  is  complex  and  time 
consuming.   Since  these  resources  must  be  protected  by  law,  regulation,  or 
policy,  the  land  use  planning  process  will  not  be  simple  or  quick.   However, 
BLM  believes  that  the  existing  process  of  applying  the  unsuitability  criteria 
early  in  the  process  is  for  more  efficient  land  use  planning. 

Opportunities,  however,  may  exist  for  clarifying  and  documenting  the  process 
through  regulation  changes  and  guidance. 
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Findings  and  Conclusions 

Guidance  needs  to  be  developed  to  specifically  outline  the  procedures  to  apply 
the  unsuitability  criteria  and  some  regulatory  changes  identified  in  other 
issues  are  necessary  to  allow  the  criteria  to  be  applied  more  readily.   If 
this  is  done,  application  of  the  criteria  would  appear  less  complicated  and 
confusing. 
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GUIDELINES  AND  PROCEDURES 

SPECIFIC 

Issue  45 

It  is  unclear  in  applying  the  exceptions  in  Criterion  1  (Federal  Land  Systems) 
what  resources  or  values  are  included  under  "other  values"  that  could  be 
considered  significant. 

Analysis 

This  issue  can  be  addressed  using  OSM  definitions  for  certain  terms. 

Findings  and  Conclusions 

The  problems  of  different  SMA  terminology  and  management  could  be  settled  by 
jointly  developing  guidance  and  utilizing  terms  that  are  defined  in  OSM 
rules.   Such  guidance  would  necessarily  take  the  surface  management 
differences  into  consideration. 

Issue  46 

The  term  "public  roads"  as  used  in  Criterion  3  (cemeteries,  roads,  and 
structures)  should  be  defined  to  include  Forest  Service  roads  and  clear 
guidance  should  be  developed  to  identify  and  define  "public  roads". 

Analysis 

Forest  Service  roads  can  be  limited  in  function  (for  example,  those 
constructed  and  used  for  timbering  purposes)  and  closed  after  use.   It  is 
unclear  whether  the  definition  of  a  public  road  applies  to  all  roads  that  are 
constructed  with  public  funds.   Guidance  is  lacking  that  would  apply  to  all 
SMAs  and  their  particular  management  situations. 

Findings  and  Conclusions 

The  problems  of  different  SMA  terminology  and  management  could  be  settled  by 
jointly  developing  guidance  and  utilizing  terms  that  are  defined  in  OSM 
rules.   Such  guidance  would  necessarily  take  the  surface  management 
differences  into  consideration. 

Issue  47 

The  term  "occupied  dwelling"  as  used  in  Criterion  3  (cemeteries,  roads,  and 
structures)  is  ambiguous  and  should  be  defined  and  guidelines  developed  to 
include  the  following  considerations: 
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1.  The  definition  should  make  a  distinction  between  authorized  and 
unauthorized  dwellings.   Unauthorized  dwellings  are  dwellings  that  are 
located  on  public  land  without  permission. 

2.  The  definition  should  clarify  if  seasonal  residences  or  associated 
facilities  (e.g.,  barns  and  improvements)  should  be  considered 
occupied  dwellings. 

Uniform  policy  guidelines  then  need  to  be  developed  to  equitably  deal  with  the 
owners  of  unauthorized  dwellings. 

Analysis 

It  is  unreasonable  to  give  unauthorized  individuals  the  opportunity  to  prevent 
mining  on  the  Federal  surface.   Application  of  this  Criterion  has  made  the 
distinction  between  authorized  and  unauthorized  occupied  dwellings;  however, 
this  was  heavily  criticized  by  environmental  groups,  the  BIA  and  the  Navajo 
Tribe.   It  would  be  helpful  to  settle  this  issue  through  a  regulation  change, 
manual  guidance  or  formal  application  of  color-of-title. 

The  issue  of  seasonal  occupancy  was  raised  in  Utah  where  there  is  a 
subdivision  of  summer  homes  over  a  BLM  coal  area.   It  was  unclear  if  summer 
homes  should  be  considered  occupied  dwellings.   The  Office  of  the  Solicitor 
for  the  Department  of  the  Interior  advised  that  these  homes  did  not  qualify  as 
occupied  dwellings,  and  the  lands  were  considered  suitable.   Other  regions 
were  unaware  of  this  Solicitor's  opinion.   In  addition,  the  OSM  definition 
(30  CFR  761.5)  of  "occupied  dwelling"  is  any  building  that  is  currently  being 
used  on  a  regular  or  temporary  basis  for  human  habitation  (emphasis  added). 
This  is  the  definition  OSM  uses  for  permitting  a  mine,  and  it  contradicts  the 
Utah  definition. 

In  New  Mexico  there  was  considerable  debate  whether  occupied  dwellings 
included  associated  improvements  such  as  barns,  fences,  and  sweat  lodges.   The 
BLM  determined  that  these  improvements  did  not  fall  under  the  definition  of 
occupied  dwellings.   This  caused  considerable  debate  and  criticism  from  the 
BIA  and  the  Navajo  Tribe. 

Findings  and  Conclusions 

Guidance  should  be  prepared  in  conjunction  with  all  SMAs,  the  Office  of  the 
Solicitor  and  the  OSM,  so  consistent  interpretation  of  the  Criterion  occurs 
and  clear  definitions  are  developed. 

Issue  48 

In  applying  Criterion  6  (scientific  studies)  to  lands  in  Utah,  small 
university  test:  plots  should  not  be  allowed  to  preclude  mineral  development 
because  most  mines  are  deep  mines  (underground). 

Analysis 

This  issue  could  apply  to  any  area  where  only  underground  mining  would  occur. 
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This  issue  seems  moot  in  as  much  as  an  exception  is  written  in  the  Criterion 
which  states  "except  where  mining  could  be  conducted  in  such  a  way  as  to 
enhance  or  not  jeopardize  the  purposes  of  the  study".   Therefore,  the 
authorized  officer  may  except  lands  from  this  Criterion  if  no  jeopardy  would 
occur.   It  is  recognized  that  even  with  this  possible  exception  and  a  second 
one  which  allows  development  if  the  permittee  provides  written  concurrence,  a 
permit  for  scientific  studies  could  preclude  underground  mining.   To  eliminate 
this  possibility,  the  Criterion  would  have  to  be  revised  to  exclude  small 
university  test  plots.   Without  specific  examples  or  indications  that  coal  is 
being  unjustifiably  precluded  from  development,  there  is  not  adequate  reason 
for  changing  the  Criterion. 

Findings  and  Conclusions 

It  is  not  practical  to  address  this  issue  with  a  guideline.   The  Criterion  as 
currently  written  clearly  precludes  leasing  of  small  university  test  plots 
unless  the  conditions  in  the  exceptions  can  be  met.   The  administrative 
flexibility  allowed  in  the  existing  Criterion  appears  adequate  and  no  change 
is  warranted. 

Issue  49 

Forest  Service  and  BLM  have  used  different  assumptions  and  procedures  when 
applying  Criterion  7.   The  result  has  been  uneven  and  inconsistent 
unsuitability  analysis. 

Analysis 

The  problem  is  one  of  interagency  coordination  and  differing  policy 
interpretations  of  the  same  laws  and  regulations.   The  results  can  be 
far-reaching.   The  public  is  confused  and  the  differences  encourage  outside 
interested  parties  to  dispute  agency  decisions. 

Findings  and  Conclusions 

Joint  policy  formulation  between  the  two  agencies  is  needed  to  reduce 
differences  in  methods  of  unsuitability  analysis. 

Issue  50 

The  lack  of  a  definition  of  natural  features  prevents  Criterion  8  (National 
Natural  Landmarks)  from  being  realistically  applied.   There  are  several 
designations  in  BLM  for  various  natural  features,  but  they  do  not  all  imply  a 
restrictive  level  of  land  segregation. 

Analysis 

It  has  been  noted  that  while  National  Natural  Landmarks  are  defined  by 
regulation,  other  natural  features  (a  term  which  is  part  of  Criterion  8)  are 
not  defined.   BLM  and  other  SMAs  have  numerous  designations  which  apply  to  the 
generic  category  "natural  features".   Some  of  these  designations  are 
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restrictive  of  other  resource  development  (e.g.,  Research  Natural  Areas), 
while  others  (e.g.,  Areas  of  Critical  Environmental  Concern  or  ACECs)  either 
allow  more  management  latitude  or  are  not  always  a  feature  which  is  in  a 
category  related  to  National  Natural  Landmarks. 

One  of  these  ACEC  designations,  geologic  hazards,  is  one  of  the  13  critical 
elements  required  for  analysis  in  the  CEQ  regulations.   A  geologic  hazard 
designation  during  land  use  planning  should  lead  to  mining  restrictions 
without  special  consideration  in  the  unsuitability  criteria. 

The  ability  to  apply  this  Criterion,  or  even  to  identify  the  data  needed  to 
apply  the  Criterion,  is  limited  by  the  lack  of  definition.   Criterion  8  could 
be  quite  limited  or  expansive  depending  on  individual  agency  and  office 
decisions. 

Findings  and  Conclusions 

With  regard  to  the  "natural  areas"  part  of  this  Criterion,  additional  guidance 
is  needed  in  defining  the  term.   Additionally,  Exception  (i)  may  be  an  example 
of  using  an  exception  to  circumvent  the  unsuitability  Criterion  in  that  it 
seems  to  preclude  natural  areas  unless  they  are  of  recognized  national 
importance.   Exception  (i)  should  be  considered  for  deletion  or  modification 
so  that  natural  areas  of  regional  or  local  importance  would  apply. 

An  alternative  would  be  for  "natural  areas"  to  be  eliminated  from  the 
Criterion  and  handled  in  the  multiple  resource  trade-off  of  land  use  planning 
where  the  differences  and  restrictions  can  be  assessed  and  decisions 
appropriately  made  as  to  whether  leasing  should  be  allowed. 

Issue  51 

Explore  mitigation  relative  to  Criteria  9-15  (wildlife)  more  thoroughly,  and 
carefully  apply  stipulations  and  mitigation  only  when  adequate  documentation, 
research  or  other  work  indicates  results  would  be  positive. 

Analysis 

Criticism  has  arisen  that  the  SMA  has  often  declared  areas  unsuitable  when,  in 
fact,  mitigation  of  the  impacts  would  have  been  a  practicable  alternative. 
Others  have  indicated  that  mitigation  is  not  acceptable  or  that  mitigation  has 
been  accepted  as  an  alternative  when,  in  fact,  procedures  for  the  mitigation 
process  have  never  been  developed,  are  unproven  or  not  workable. 

Stipulations,  as  part  of  a  mitigation  package,  can  be  applied  by  the  SMA  at 
the  leasing  stage  to  alert  potential  lessees  that  certain  actions  must  be 
undertaken.   Mitigation  actions  are  an  accepted  form  of  dealing  with 
unavoidable  conflicts.   Mitigation  procedures,  however,  were  not  intended  to 
be  used  to  circumvent  the  suitability/unsuitability  process.    The  criteria 
are  applied  as  directed  under  applicable  laws  and  regulations. 
Suitable/unsuitable  areas  are  identified  with  exceptions  considered. 
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Mitigation  may  be  considered  at  the  exception  phase  and  could  involve 
development  of  stipulations  and,  after  leasing,  negotiation  and  agreements 
with  the  lessee.   Conversely,  due  to  lack  of  adequate  mitigation  procedures, 
unsuitable  areas  may  be  found  inappropriate  for  application  of  exceptions. 

The  wildlife  criteria  (9-15)  contain  a  section  on  exceptions.   In  Criterion  15 
(State  species)  the  exception  is  built  into  the  text  of  the  Criterion. 
Although  it  is  not  a  separate  section,  the  exception  should  not  be  overlooked. 

Attempts  to  mitigate  using  techniques  not  adequately  tested  (or  shown  to  work 
only  sporadically)  circumvent  the  unsuitability  process.  Agreement  should  be 
fully  documented  in  any  mitigation  process.   If  stipulations  to  a  lease  are 
used  as  a  mitigation  measure,  they  must  be  enforceable;  and  potential  lessees 
should  be  notified  that  failure  to  comply  with  them  constitutes  violation  of 
the  lease  agreement,  and  that  cancellation  of  the  lease  is  a  possibility. 

Findings  and  Conclusions 

Mitigation,  in  the  form  of  stipulations,  should  not  be  used  to  circumvent  the 
unsuitability  criteria  process.  Stipulations  outlining  mitigation  procedures 
should  use  proven  techniques. 

Issue  52 

Relative  to  Criteria  9-15,  the  BLM  is  reluctant  to  assess  areas  as  unsuitable 
in  a  timely  manner. 

Analysis 

Some  critics  say  the  Bureau  treats  the  wildlife  criteria  as  a  politically 
sensitive  issue.   Rather  than  declaring  an  area  unsuitable,  the  Bureau  may 
recommend  that  it  be  "acceptable  pending  further  study"  or,  in  other  words, 
defer  the  decision.   This  appears  to  them  to  be  an  attempt  to  prevent  areas 
from  being  declared  unsuitable. 

The  policy  is  to  apply  all  the  unsuitability  criteria  during  the  comprehensive 
land  use  plan  or  analysis.   If  criteria  cannot  be  applied  during  land  use 
planning,  the  authorized  officer  must  discuss  why  and  when,  in  activity 
planning,  the  analyses  can  be  completed.   However,  such  analyses  must  be 
completed  before  the  regional  lease  sale  final  EIS. 

The  unsuitability  criteria,  as  one  of  four  screens,  are  to  be  applied  to 
eliminate  lands  which  are  obviously  not  open  to  coal  leasing.   In  an  attempt 
to  standardize  application  of  these  criteria,  instruction  memorandums  were 
issued  by  BLM  in  1980.   These  memorandums  were  general  by  nature  and  did  not 
address  specific  means  or  time  necessary  to  gather  data,  nor  did  they  provide 
definitions  of  many  terms  in  any  one  of  the  four  screens. 

Applying  the  unsuitability  criteria  requires  a  good  deal  of  time  and,  in  some 
instances,  the  work  is  carried  over  into  activity  planning  (see  43  CFR 
3461.3-l(b)(l)) .   To  some,  this  is  perceived  as  a  reluctance  on  the  part  of 
the  SMA  to  assess  areas  as  unsuitable.   Before  coal  lands  can  be  leased, 
however,  unsuitability  criteria  must  be  applied. 
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Findings  and  Conclusions 

The  Bureau  uses  the  unsuitability  criteria  during  land  use  planning  as  a 
screen  to  eliminate  lands  that  are  obviously  not  available  for  coal  leasing. 
Those  lands  which  do  not  have  adequate  data  or  cannot  be  evaluated  under  this 
screen  are  be  carried  forward  and  subjected  to  further  stages  of  analysis. 
The  final  determination  of  whether  lands  should  be  leased  for  coal  extraction 
should  be  done  in  a  timely  manner  to  eliminate  public  confusion. 

Wildlife  species  covered  under  Criteria  9-15  are  often  mobile  species  and  may 
be  found  in  different  places  or  may  move  over  a  period  of  years.   The  time 
period  from  the  Bureau's  land  use  planning  analyses  until  actual  coal  mining 
may  be  more  than  a  decade.   Habitat  changes,  animal  habits  and  other  factors 
may  change  during  such  a  period  of  time,  causing  the  desirability  of  an  area 
for  coal  mining  to  be  different  than  originally  indicated. 

By  monitoring  an  area  which  has  been  classified  by  the  Bureau's  land  use 
planning  efforts  through  the  lease  stages  to  actual  permit  application 
development,  recommendations  may  be  made  to  OSM  or  the  State  regulatory  agency 
as  to  final  disposition  of  lands.   The  lease  could  contain  stipulations  to 
alert  potential  lessees  that  requirements  may  change  at  the  permit  application 
development  stage.   Monitoring,  as  well  as  intensive  inventories,  could  become 
the  responsibility  of  the  lessee  through  a  contractor  or  local  wildlife 
management  agency  personnel. 

Issue  53 

A  variety  of  terms  in  the  wildlife  criteria  (Criteria  9-15)  need  better 
definition  to  avoid  misinterpretation. 

Analysis 

The  wildlife  criteria  have  been  the  most  difficult  to  apply,  and  the 
terminology  has  been  much  of  the  problem. 

Many  commenters  identified  a  need  to  develop  guidance  which  defines  terms 
associated  with  wildlife  criteria.   A  better  application  of  the  wildlife 
criteria  may  be  achieved  with  more  uniform  definitions. 

The  terms  "critical"  and  "critical  habitat"  are  used  in  Criteria  9,  10,  and  15 
and  have  often  been  used  in  improper  context. 

"Critical  habitat"  is  now  a  legal  term  to  be  used  only  for  threatened  and 
endangered  wildlife.   It  is  defined  in  draft  BLM  Manual  Section  6840  as 
follows:   Any  air,  land  or  water  area  (exclusive  of  those  existing  manmade 
structures  or  settlement  which  are  not  necessary  to  the  survival  and  recovery 
of  a  listed  species)  and  constituent  elements  thereof,  the  loss  of  which  would 
appreciably  decrease  the  likelihood  of  the  survival  and  recovery  of  a  listed 
species  or  a  distinct  segment  of  its  population.   The  constituent  elements  of 
Critical  Habitat  include,  but  are  not  limited  to:   physical  structure  and 
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topography,  biota,  climate,  human  activity,  and  the  quality  and  chemical 
content  of  land,  water,  and  air.   Critical  Habitat  may  represent  any  portion 
of  the  present  habitat  of  a  listed  species  and  may  include  additional  areas 
for  reasonable  population  expansion. 

There  has  been  some  confusion  because  the  following  terms  do  not  have  the  same 
meaning  but  they  are  often  used  interchangeably  and  therefore,  incorrectly 
regarding  Criteria  10,  14,  and  15:   "crucial  habitat",  "high  priority 
habitat",  and  "essential  habitat".   "Crucial"  and  "high  priority  habitat"  are 
defined  as  habitat  which  is  absolutely  basic  to  maintaining  viable  populations 
of  fish,  wildlife,  or  plants  during  certain  seasons  of  the  year  or  specific 
reproductive  periods;  a  portion  of  the  habitats  of  sensitive  species  that,  if 
destroyed  or  adversely  modified  could  result  in  their  being  listed  by  a  State 
agency  or  legislature  as  threatened  or  endangered  pursuant  to  Section  4  of  the 
ESA  or  in  some  category  implying  endangerment  (BLM  Manual  Section  6600). 
Examples  of  such  habitats  are  antelope  kidding  grounds,  fish  spawning  areas, 
prairie  chicken  booming  grounds,  sage  grouse  strutting  grounds,  sharp-tailed 
grouse  dancing  grounds,  etc.   While  the  examples  given  in  the  definition  above 
illustrate  types  of  habitat  to  be  considered  as  crucial  or  high  priority,  they 
are  not  mutually  inclusive  nor  exclusive  and  biological  expertise  must  be  used 
in  making  a  determination  of  this  type  of  habitat. 

"Essential  habitat"  is  defined  by  the  same  criteria  used  for  identifying 
"critical  habitat",  the  only  difference  being  that  the  area  has  not  been 
officially  designated  as  Critical  Habitat  (BLM  Manual  Section  6840  Draft). 

"Active  nests",  as  used  in  Criterion  11,  have  been  subjected  to  several 
definitions.   The  FWS  has  one  definition  in  utilizing  the  Fish  and  Wildlife 
Improvement  Act  of  1980.   Raptor  biologists  often  use  a  different  definition. 
Finally,  the  Bureau  developed  a  definition  which  has  been  used  for  several 
years.   For  purposes  of  the  Bureau's  unsuitability  criteria,  a  suggested 
definition  is:   "an  active  nest  is  defined  as  one  which  is  known  to  have  been 
used  by  nesting  eagles  (birds)  in  at  least  one  of  the  three  preceding  years  or 
is  in  such  condition  that  prior  use  by  eagles  (birds)  can  be  verified  and 
little  or  no  repair  would  be  required  for  its  subsequent  use  for  nesting." 

"Buffer  zone",  as  used  in  Criteria  11,  12,  and  13,  is  a  designated  area  of 
land  or  water  around  the  perimeter  of  some  land  use.  The  buffer  is  regulated 
so  as  to  resist,  absorb,  or  otherwise  preclude  unwanted  development  or  other 
intrusion  into  the  area  being  protected.   The  size  of  a  buffer  zone  cannot  be 
determined  prior  to  a  field  examination.   It  was  once  thought  that  merely 
drawing  a  circle  around  a  nest  site  or  lek  would  be  sufficient  to  adequately 
protect  a  certain  habitat.   A  site  visit  provides  a  determination  for  the 
protection  of  the  wildlife  resource  as  well  as  for  the  development  of  the  coal 
tract. 

"Regional  basis",  as  used  in  Criterion  14,  is  defined  as  that  area  within 
which  impacts  to  wildlife  species  should  be  considered.   This  should  be  a 
tiered  process.   Small  regions  should  be  considered  at  the  lowest  political 
boundary  levels. 
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"Significant  long-term  impact,"  as  used  in  the  text  of  Criterion  15,  is  very- 
hard  to  define  in  terms  of  finite  explanations.   Rather,  it  is  the  impact  that 
causes  a  significant  decrease  in  the  population  of  a  species  within  a  state 
for  whatever  reason.   Impact  is  expressed  as  decreasing  the  viability  of  a 
species  over  a  long  term. 

Findings  and  Conclusions 

To  avoid  confusion  and  provide  a  consistent  meaning  to  terms  found  in  the 
wildlife  criteria,  concise  and  clear  definitions  should  be  developed  and 
incorporated  into  guidance.   These  definitions  will  be  found  in  BLM  Manual 
Sections  1623  and  6840. 

Issue  54 

Differing  interpretations  of  the  terms  "municipal  watershed"  and  "committed  by 
the  surface  management  agency"  have  caused  conflicting  and  inconsistent 
application  of  Criterion  17  (municipal  watersheds). 

Analysis 

In  the  Uinta-Southwest  Utah  Coal  Region,  BLM  interpreted  the  scope  of  this 
Criterion  narrowly  to  apply  only  where  areas  were  committed  to  a  single  use  as 
a  municipal  watershed.   The  Criterion  was  applied  more  broadly  on  National 
Forest  Service  lands  to  cover  entire  watersheds  if  water  from  any  part  was 
used  for  municipal  purposes.   At  the  time,  no  definition  of  "municipal 
watershed"  or  "committed"  was  available  to  resolve  the  issue.   Eventually,  BLM 
defined  municipal  watersheds  as  those  that  are  strictly  necessary  for  the 
protection  of  a  designated  municipal  watershed. 

Criterion  17  originated  in  the  language  of  Section  522(a)  of  SMCRA  which 
prohibited  mining  that  would  reduce  the  long  range  productivity  of  water 
supplies.   The  term  was  not  clarified  in  the  law,  nor  in  the  regulations. 
Similar  terms  (such  as  "critical  community  watershed"  and  "community  water 
supply")  exist  and  could  be  modified  to  define  the  scope  of  this  Criterion. 
In  addition,  standards  to  determine  when  areas  should  be  committed  to  such  use 
by  an  SMA  are  lacking. 

It  is  difficult  to  see  that  definition  of  these  terms  would  unnecessarily 
restrict  flexibility  on  the  part  of  managers.   No  comments  to  that  effect  have 
been  received. 

Findings  and  Conclusions 

This  issue  can  be  addressed  through  the  development  of  guidance  that  includes 
definitions  of  "municipal  watershed"  and  "committed  by  the  SMA". 

Issue  55 

Criterion  18  (National  Resource  Waters)  should  either  be  eliminated  or 
modified . 
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Analysis 

This  Criterion  has  never  been  applied  by  an  SMA  as  no  state  has  yet  designated 
any  National  Resource  Waters  under  this  category. 

Consequently,  no  lands  have  been  eliminated  from  further  consideration  by  its 
application. 

Commenters  have  argued  for  a  1/4-mile  buffer  around  National  Resource  Waters. 
This  suggestion  is  very  difficult  to  analyze  given  the  current  status  of  the 
Criterion. 

They  also  think  that  this  Criterion  could  provide  a  degree  of  consideration 
and  protection  for  wetlands  if  revised  to  read:   "Federal  lands  with  National 
Resource  Waters,  as  identified  by  States  in  their  water  quality  management 
plans,  or  identified  by  Federal  agencies  in  their  resource  planning  and 
recommended  by  such  agencies." 

Findings  and  Conclusions 

Until  the  SMAs  develop  some  experience  in  coordination  with  State  water 
agencies  in  the  application  of  this  Criterion,  and  develop  a  clear  definition 
of  "National  Resource  Waters",  no  change  is  necessary.   Wetlands  can  be 
considered  under  the  multiple  resource  trade-off  screen. 

Issue  56 

Guidance  for  Criterion  19  (alluvial  valley  floor)  is  needed  to  clarify  what  is 
meant  by  "materially  damage"  and  what  kinds  of  impacts  should  be  considered 
under  "mining  Federal  land  outside  an  alluvial  valley  floor". 

Analysis 

This  Criterion  has  seldom  been  applied;  however,  where  it  has  guidance  was 
needed  in  the  handling  of  disturbance  to  upland  areas. 

The  term  "materially  damaged"  has  been  defined  in  30  CFR  701. 5(j)  to  mean 
"changes  that  significantly  and  adversely  affect  the  composition,  diversity, 
or  productivity  of  vegetation  dependent  on  subirrigation,  or  which  result  in 
changes  that  would  limit  the  adequacy  of  the  water  for  flood  irrigation  of  the 
irrigable  land  acreage  existing  prior  to  mining."   "Mining"  could  be 
interpreted  to  include  linear  development  (e.g.,  railroads,  powerlines,  etc.) 
and  ancillary  mining  facilities. 

Findings  and  Conclusions 

Some  of  the  terms  which  cause  confusion  and  uncertainty  in  the  application  of 
the  unsuitability  criteria  are  being  defined  in  an  appropriate  context. 
Knowledge  of  alluvial  valley  floors  is  limited.   Guidance  is  necessary  to 
serve  as  a  central  reference  point  for  definitions  and  procedures. 
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CHAPTER  III  -  CONCLUSIONS 


Chapter  II  analyzed  numerous  issues  and  provided  a  host  of  findings  and 
conclusions. 

This  chapter  first  lists  the  general  findings  and  conclusions  of  the  report 
and  then  proceeds  to  list  the  more  significant  findings  and  conclusions  for 
each  criterion. 

General  Conclusions 

A.  Reinstitute  the  public  comment  period  on  the  application  of  the 
criteria. 

B.  Revise  the  sequence  of  the  subsections  in  43  CFR  3461  so  that  the 
policy  and  procedure  language  now  found  in  3461.3-1  precedes  the  list 
of  the  20  criteria. 

C.  Develop  guidance  in  the  BLM  1623  Supplemental  Coal  Program  Handbook  on 
the  relationship  between  the  unsuitability  criteria  screen  and  the 
multiple  resource  trade-off  screen,  and  revise  the  language  found  at 
43  CFR  3420.1-4(4)(i)  to  clarify  the  purpose  of  this  screen. 

D.  Circulate  opinions  from  the  Office  of  the  Solicitor  involving  the 
criteria  to  all  field  offices.   Field  offices  can  benefit  if  a  case  is 
very  site  specific  because  it  still  gives  some  indication  of  how  one 
might  handle  similar  situations.   The  same  can  be  said  for  IBLA 
decisions  as  well. 

E.  Establish  uniform  procedures  and  guidelines  for  unsuitability 
application  and  involve  the  Bureau  of  Land  Management  (BLM),  Fish  and 
Wildlife  Service  (FWS),  the  Forest  Service,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  and  Bureau  of  Indian  Affairs.   Controversy 
surrounding  the  current  coal  program,  with  respect  to  the  application 
of  unsuitability  criteria,  is  traceable  to  the  lack  of  guidance  which 
has  made  it  difficult  for  other  SMAs  to  develop  their  own  unsuitability 
procedures.   A  uniform  reporting  format  should  be  included  in  the 
procedures . 

F.  Examine  the  various  environmental  characteristics  during  the 
application  of  the  multiple  resource  trade-off  screen.   New  criteria 
are  not  necessary. 

G.  Utilize  state-of-the-art  methods  and  proven  techniques  for  the 
stipulations  outlining  mitigation  procedures.   Untried  mitigation  which 
may  or  may  not  reduce  impacts  should  not  be  used  to  circumvent  the 
unsuitability  criteria  process. 


H. 


SMAs  need  to  give  more  attention  to  training,  workshops  and  supervision 
to  personnel  applying  the  criteria. 
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I.   That  segment  of  Criterion  2  and  Criterion  3  dealing  with  public  road 
rights-of-way  should  be  combined.   The  exceptions  for  Criterion  3  (i, 
ii,  and  iv)  should  be  reworded  so  that  they  may  be  applied  during  land 
use  planning,  or  opportunity  to  allow  deferral  of  the  Criterion  until 
the  exceptions  can  be  applied. 

J.   The  critical  time  to  ensure  data  adequacy  for  unsuitability  criteria  is 
before  a  land  use  planning  decision  is  made.   The  current  policies 
appear  to  be  an  effective  way  to  screen  Federal  lands  for  coal 
leasing.   SMAs  should  defer  as  few  unsuitability  decisions  as 
possible.   This  allows  time  and  resources  to  be  directed  at  collecting 
and  analyzing  the  needed  data. 

Specific  Findings  and  Conclusions 

Only  the  more  significant  conclusions  are  listed  below;  therefore,  some 
criteria  are  missing. 

A.  Criterion  3  -  Cemeteries,  Roads  and  Structures. 

1.  Either  guidance  needs  to  be  provided  which  indicates  how  lands  can 
be  carried  through  the  leasing  process  so  the  exceptions  can  be 
applied,  or  the  wording  of  the  exceptions  needs  to  be  changed  so 
they  may  be  applied  at  the  time  of  land  use  planning. 

2.  The  protection  of  public  road  rights-of-way  has  been  split  between 
two  criteria.   That  portion  of  Criterion  3  dealing  with  public  road 
rights-of-way  could  be  removed  from  Criterion  3  and  combined  with 
Criterion  2,  or  vice  versa. 

3.  Currently,  the  relocation  of  a  cemetery  is  permissible  if  approved 
in  a  State  or  Federal  coal  mining  operation  plan.  An  exception  to 
Criterion  3  that  allows  relocation  of  cemeteries  would  be  helpful. 

B.  Criterion  5  -  Scenic  Areas. 

The  last  sentence  of  43  CFR  3461(e)(1)  is  really  an  exception.   It 
should  be  formally  identified  as  such. 

C.  Criterion  7  -  Historic  and  Cultural  Features. 

1.  The  policy  is  to  apply  Criterion  7  to  the  listed  sites,  in  full 
compliance  with  Section  522(e)(3)  of  SMCRA,  and  then  to  comply  with 
other  provisions  of  both  SMCRA  and  the  NHPA  during  the  application 
of  the  multiple  resource  trade-off  screen. 

2.  Land  use  planning  is  not  the  last  time  these  sites  are  considered. 
Sites  carried  forward  into  activity  planning  are  considered  in  the 
regional  environmental  impact  statement  prior  to  leasing.   Leased 
tracts  containing  cultural  resource  sites  are  considered  on  two  more 
occasions:   during  permit  application  and  mining  plan  approval 

(30  CFR  779.12(b)). 
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3.  The  unsuitability  criteria  are  only  a  portion  of  the  land  use 
planning  requirements  for  cultural  resources  and  do  not  in  any  way 
relieve  the  Federal  SMA  of  its  responsibilities  under  Section  106  of 
the  National  Historic  Preservation  Act  to  consider  the  effect  of 
undertakings,  such  as  coal  leasing,  on  places  listed,  or  eligible 
for  listing,  in  the  National  Register  and  to  provide  the  Advisory 
Council  on  Historic  Preservation  a  reasonable  opportunity  to  comment. 

4.  Developing  inventory  data  sufficiently  complete  to  make  final 
application  of  Criterion  7  during  RMP  preparation  is  clearly 
practical.   However,  for  multiple  resource  trade-off  analysis,  data 
are  needed  which  can  provide  general  cultural  resource  site  density, 
distribution,  and  variation  data.   This  can  be  accomplished  through 
overview,  review,  and  sampling  inventories.   More  intensive  data 
collection  and  evaluation  during  activity  planning  should  be  problem 
oriented  and  focused  on  tracts  that  have  cultural  resource/coal 
development  conflicts.   Guidance  should  be  developed  by  the  involved 
SMAs  to  set  data  adequacy  standards  throughout  the  planning 
process.   The  standards  should  also  be  incorporated  into  a 
Memorandum  of  Agreement  with  SHPOs  and  the  Advisory  Council  on 
Historic  Preservation  to  achieve  nationwide  consensus. 

D.  Criterion  8  -  National  Natural  Landmarks. 

The  lack  of  definition  for  the  term  "natural  features"  creates  a 
situation  where  field  offices  interpret  the  concept  differently.   The 
situation  will  persist  until  guidance  is  developed. 

E.  Criterion  9  -  Federal  Threatened  and  Endangered  Species. 

F.  Criterion  10  -  State  Threatened  and  Endangered  Species. 

G.  Criterion  11  -  Eagle  Nests. 
H.  Criterion  12  -  Eagle  Roosts. 
I.  Criterion  13  -  Falcons. 

J.  Criterion  14  -  Migratory  Birds. 
K.  Criterion  15  -  State  Species. 

1.  To  avoid  confusion  and  provide  a  consistent  meaning  to  terms  found 
in  the  wildlife  criteria,  concise  and  clear  definitions  should  be 
developed  and  incorporated  into  the  guidance. 

2.  The  lack  of  standards  for  data  adequacy  relative  to  the  application 
of  the  wildlife  unsuitability  criteria  has  caused  numerous  problems 
in  the  BLM  coal  planning  process.   These  problems  should  be 
rectified  by  the  development  of  uniform  standards. 

3.  As  an  integral  part  of  the  overall  thrust  on  data  adequacy,  BLM 
should  establish  standards  for  the  length  of  time  to  conduct 
adequate  wildlife  inventories.   This  issue  should  be  addressed 
further  in  any  proposed  effort  to  develop  guidance. 
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4.  To  be  in  phase  with  the  normal  time  of  unsuitability  applications, 
wildlife  inventories  must  occur  as  early  in  the  land  use  planning 
process  as  possible.   The  timing  of  these  inventories  for  specific 
species  should  be  coordinated  with  the  State  and  Federal  wildlife 
agencies . 

In  Criterion  15  -  State  Species. 

5.  Change  the  term  "most  critical"  to  "crucial"  to  clarify  the  intent 
of  Criterion  15  and  eliminate  confusion. 

6.  The  BLM  Washington  Office  wildlife  staff  should  solicit  comments 
from  each  BLM  State  Office  as  well  as  State  wildlife  agencies 
specific  to  coverage  of  sensitive  plants  under  Criterion  15.   BLM 
can  then  assess  the  extent  of  the  problem  and  make  appropriate 
recommendations . 

L.  Criterion  16  -  Riverine  and  Flood  Plains. 

Criterion  16  imposes  a  major  inventory  need  on  the  BLM.   Under  current 
guidelines,  procedures,  and  data  availability,  this  Criterion  may  not 
easily  or  quickly  be  applied  during  the  land  use  planning  process  in 
the  major  western  Federal  coal  producing  states.   Definitions  and 
procedural  guidance  are  needed  to  resolve  the  issues.   The  definitions 
and  guidance  should  be  developed  with  the  arid  West  with  its  flood 
hazard  and  drainage  systems  in  mind.   The  development  of  appropriate 
guidelines  and  procedures  should  simplify  the  data  gathering  process. 
After  appropriate  guidelines  and  procedures  have  been  implemented,  the 
usefulness  of  this  Criterion  should  be  reevaluated. 

M.  Criterion  19  -  Alluvial  Valley  Floors. 

BLM  intends  to  retain  Criterion  19  and  apply  it  to  eliminate  obvious 
AVFs  from  further  consideration  during  land  use  planning.   More 
difficult  determinations  are  to  be  deferred  to  permit  application 
review.   It  is  concluded  that  guidance  to  address  the  issue  with 
respect  to  AVFs  be  prepared  to  assist  SMAs  during  planning. 
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APPENDIX  B 
REGULATIONS  AND  LEGISLATION 

1,   TITLE  43  CFR  3461.1 

Criteria  for  assessing  lands  unsuitable  for  all  or  certain  stipulated  methods 
of  coal  mining. 

(a)(1)   Criterion  Number  1.  All  Federal  lands  included  in  the  following  land 
systems  or  categories  shall  be  considered  unsuitable:   National  Park  System, 
National  Wildlife  Refuge  System,  National  System  of  Trails,  National 
Wilderness  Preservation  System,  National  Wild  and  Scenic  Rivers  System, 
National  Recreation  Areas,  lands  acquired  with  money  derived  from  the  Land  and 
Water  Conservation  Fund,  National  Forests,  and  Federal  lands  in  incorporated 
cities,  towns,  and  villages. 

(2)  Exceptions.  (i)  A  lease  may  be  issued  within  the  boundaries  of  any 
National  Forest  if  the  Secretary  finds  no  significant  recreational,  timber, 
economic  or  other  values  which  may  be  incompatible  with  the  lease;  and 

(A)  surface  operations  and  impacts  are  incident  to  an  underground  coal  mine, 
or  (B)  where  the  Secretary  of  Agriculture  determines,  with  respect  to  lands 
which  do  not  have  significant  forest  cover  within  those  National  Forests  west 
of  the  100th  Meridian,  that  surface  mining  may  be  In  compliance  with  the 
Multiple-Use  Sustained-Yield  Act  of  1960,  the  Federal  Coal  Leasing  Amendments 
Act  of  1976  and  the  Surface  Mining  Control  and  Reclamation  Act  of  1977. 

(ii)  A  lease  may  be  issued  within  the  Custer  National  Forest  with  the 
consent  of  the  Department  of  Agriculture  as  long  as  no  surface  coal  mining 
operations  are  permitted. 

(3)  Exemptions.   The  application  of  this  criterion  to  lands  within  the 
listed  land  systems  and  categories  is  subject  to  valid  existing  rights,  and 
does  not  apply  to  surface  coal  mining  operations  existing  on  August  3,  1977. 
The  application  of  the  portion  of  this  criterion  applying  to  land  proposed  for 
inclusion  in  the  listed  systems  does  not  apply  to  lands:   To  which  substantial 
legal  and  financial  commitments  were  made  prior  to  January  4,  1977;  on  which 
surface  coal  mining  operations  were  being  conducted  on  August  3,  1977;  or 
which  include  operations  on  which  a  permit  has  been  issued. 

(b) (1)   Criterion  Number  2.   Federal  lands  that  are  within  rights-of-way  or 
easements  or  within  surface  leases  for  residential,  commercial,  industrial,  or 
other  public  purposes,  on  federally  owned  surface  shall  be  considered 
unsuitable. 

(2)  Exceptions.  A  lease  may  be  issued,  and  raining  operations  approved,  in 
such  areas  if  the  surface  management  agency  determines  that: 

(i)  All  or  certain  types  of  coal  development  (e.g.,  underground  mining) 
will  not  interfere  with  the  purpose  of  the  right-of-way  or  easement;  or 

(ii)  The  right-of-way  or  easement  was  granted  for  mining  purposes;  or 

(iii)  The  right-of-way  or  easement  was  issued  for  a  purpose  for  which  it 
is  not  being  used;  or 

(iv)  The  parties  involved  in  the  right-of-way  or  easement  agree,  in 
writing,  to  leasing;  or 
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(v)  It  is  impractical  to  exclude  such  areas  due  to  the  location  of  coal 
and  method  of  mining  and  such  areas  or  uses  can  be  protected  through 
appropriate  stipulations. 

(3)  Exemptions.   This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to 
January  4,  1977;  on  which  surface  coal  mining  operations  were  being  conducted 
on  August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been 
issued. 

(c)(1)   Criterion  Number  3.   Federal  lands  affected  by  section  522(e)(4)  and 
(5)  of  the  Surface  Mining  Control  and  Reclamation  Act  of  1977  shall  be 
considered  unsuitable.   This  includes  lands  within  100  feet  of  the  outside 
line  of  the  right-of-way  of  a  public  road  or  within  100  feet  of  a  cemetery,  or 
with  300  feet  of  any  public  building,  school,  church,  community  or 
institutional  building  or  public  park  or  within  300  feet  of  an  occupied 
dwelling. 

(2)  Exceptions.   A  lease  may  be  issued  for  lands: 

(i)  Used  as  mine  access  roads  or  haulage  roads  that  join  the 
right-of-way  for  a  public  road; 

(ii)  For  which  the  Office  of  Surface  Mining  Reclamation  and  Enforcement 
has  issued  a  permit  to  have  public  roads  relocated; 

(iii)  If,  after  public  notice  and  opportunity  for  public  hearing  in  the 
locality,  a  written  finding  is  made  by  the  authorized  officer  that  the 
interests  of  the  public  and  the  landowners,  affected  by  mining  within  100  feet 
of  a  public  road  will  be  protected. 

(iv)  For  which  owners  of  occupied  dwellings  have  given  written 
permission  to  mine  within  300  feet  of  their  buildings. 

(3)  Exemptions.   The  application  of  this  criterion  is  subject  to  valid 
existing  rights,  and  does  not  apply  to  surface  coal  mining  operations  existing 
on  August  3,  1977. 

(d)(1)   Criterion  Number  4 .   Federal  lands  designated  as  wilderness  study 
areas  shall  be  considered  unsuitable  while  under  review  by  the  Administration 
and  the  Congress  for  possible  wilderness  designation.   For  any  Federal  lands 
which  is  to  be  leased  or  mined  prior  to  completion  of  the  wilderness  inventory 
by  the  surface  management  agency,  the  environmental  assessment  or  impact 
statement  on  the  lease  sale  or  mine  plan  shall  consider  whether  the  land 
possesses  the  characteristics  of  a  wilderness  study  area.   If  the  finding  is 
affirmative,  the  land  shall  be  considered  unsuitable,  unless  issuance  of 
noncompetitive  coal  leases  and  raining  on  leases  is  authorized  under  the 
Wilderness  Act  and  the  Federal  Land  Policy  and  Management  Act  of  1976. 

(2)  Exemption.   The  application  of  this  criterion  to  lands  for  which  the 
Bureau  of  Land  Management  is  the  surface  management  agency  and  lands  in 
designated  wilderness  areas  in  National  Forests  is  subject  to  valid  existing 
rights. 
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(e)(1)   Criterion  Number  5.   Scenic  Federal  lands  designated  by  visual 
resource  management  analysis  as  Class  I  (an  area  of  outstanding  scenic  quality 
or  high  visual  sensitivity)  but  not  currently  on  the  National  Register  of 
Natural  Landmarks  shall  be  considered  unsuitable.   A  lease  may  be  issued  if 
the  surface  management  agency  determines  that  surface  coal  mining  operations 
will  not  significantly  diminish  or  adversely  affect  the  scenic  quality  of  the 
designated  area. 

(2)  Exemptions.  This  criterion  does  not  apply  to  lands:  to  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(f)(1)   Criterion  Number  6.   Federal  lands  under  permit  by  the  surface 
management  agency,  and  being  used  for  scientific  studies  involving  food  or 
fiber  production,  natural  resources,  or  technology  demonstrations  and 
experiments  shall  be  considered  unsuitable  for  the  duration  of  the  study, 
demonstration  or  experiment,  except  where  mining  could  be  conducted  in  such  a 
way  as  to  enhance  or  not  jeopardize  the  purposes  of  the  study,  as  determined 
by  the  surface  management  agency,  or  where  the  principal  scientific  user  or 
agency  gives  written  concurrence  to  all  or  certain  methods  of  mining. 

(2)  Exemptions.   This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4 , 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(g)(1)   Criterion  Number  7 .  All  publicly  owned  places  on  Federal  lands  which 
are  included  in  the  National  Register  of  Historic  Places  shall  be  considered 
unsuitable.   This  shall  include  any  areas  that  the  surface  management  agency 
determines,  after  consultation  with  the  Advisory  Council  on  Historic 
Preservation  and  the  State  Historic  Preservation  Officer,  are  necessary  to 
protect  the  inherent  values  of  the  property  that  made  it  eligible  for  listing 
in  the  National  Register. 

(2)  Exceptions.  All  or  certain  stipulated  methods  of  coal  mining  may  be 
allowed  if,  after  consultation  with  the  Advisory  Council  on  Historic 
Preservation  and  the  State  Historic  Preservation  Officer,  they  are  approved  by 
the  surface  management  agency,  and,  where  appropriate,  the  State  or  local 
agency  with  jurisdiction  over  the  historic  site. 

(3)  Exemptions .   This  criterion  does  not  apply  to  lands;  to  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977,  or  which  include  operations  on  which  a  permit  has  been  issued. 

(h)(1)   Criterion  Number  8.   Federal  lands  designated  as  natural  areas  or  as 
National  Natural  Landmarks  shall  be  considered  unsuitable. 

(2)   Exceptions  A  lease  may  be  issued  and  mining  operation  approved  in  an 
area  or  site  if  the  surface  management  agency  determines  that: 

(i)  With  the  concurrence  of  the  state,  the  area  or  site  is  of  regional 
or  local  significance  only; 

(ii)  The  use  of  appropriate  stipulated  mining  technology  will  result  in 
no  significant  adverse  impact  to  the  area  or  site;  or 
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(iii)  The  mining  of  the  coal  resource  under  appropriate  stipulations 
will  enhance  information  recovery  (e.g.,  paleontological  sites). 

(3)  Exemptions.   This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  raining  operations  were  being  conducted  on 
August  3,  1977;  or  which  includes  operations  on  which  a  permit  has  been  issued, 

(i)(l)   Criterion  Number  9.   Federally  designated  critical  habitat  for 
threatened  or  endangered  plant  and  animal  species,  and  habitat  for  Federal 
threatened  or  endangered  species  which  is  determined  by  the  Fish  and  Wildlife 
Service  and  the  surface  management  agency  to  be  of  essential  value  and  where 
the  presence  of  threatened  or  endangered  species  has  been  scientifically 
documented,  shall  be  considered  unsuitable. 

(2)  Exception.  A  lease  may  be  issued  and  mining  operations  approved  if, 
after  consultation  with  the  Fish  and  Wildlife  Service,  the  Service  determines 
that  the  proposed  activity  is  not  likely  to  jeopardize  the  continued  existence 
of  the  listed  species  and/or  its  critical  habitat. 

(3)  Exemptions .   This  criterion  does  not  apply  to  lands:  to  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(j)(l)   Criterion  Number  10 .   Federal  lands  containing  habitat  determined  to 
be  critical  or  essential  for  plant  or  animal  species  listed  by  a  state 
pursuant  to  state  law  as  endangered  or  threatened  shall  be  considered 
unsuitable. 

(2)  Exception.  A  lease  may  be  issued  and  mining  operations  approved  if, 
after  consultation  with  the  state,  the  surface  management  agency  determines 
that  the  species  will  not  be  adversely  affected  by  all  or  certain  stipulated 
methods  of  coal  mining. 

(3)  Exemptions.   This  criterion  does  not  apply  to  lands:   To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(k)(l)   Criterion  Number  11.  A  bald  or  golden  eagle  nest  or  site  on  Federal 
lands  that  is  determined  to  be  active  and  an  appropriate  buffer  zone  of  land 
around  the  nest  site  shall  be  considered  unsuitable.   Consideration  of 
availability  of  habitat  for  prey  species  and  of  terrain  shall  be  included  in 
the  determination  of  buffer  zones.   Buffer  zones  shall  be  determined  in 
consultation  with  the  Fish  and  Wildlife  Service. 

(2)  Exceptions.  A  lease  may  be  issued  if: 

(i)   It  can  be  conditioned  in  such  a  way,  either  in  manner  or  period  of 
operation,  that  eagles  will  not  be  disturbed  during  breeding  season;  or 

(ii)  The  surface  management  agency,  with  the  concurrence  of  the  Fish  and 
Wildlife  Service,  determines  that  the  golden  eagle  nest(s)  will  be  moved. 

(iii)   Buffer  zones  may  be  decreased  if  the  surface  management  agency 
determines  that  the  active  eagle  nests  will  not  be  adversely  affected. 

(3)  Exemptions.   This  criterion  does  not  apply  to  lands:  to  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 
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(1)(1)   Criterion  Number  12.   Bald  and  golden  eagle  roost  and  concentration 
areas  on  Federal  lands  used  during  migration  and  wintering  shall  be  considered 
unsuitable. 

(2)  Exception.  A  lease  may  be  issued  if  the  surface  management  agency 
determines  that  all  or  certain  stipulated  methods  of  coal  mining  can  be 
conducted  in  such  a  way,  and  during  such  periods  of  time,  to  ensure  that 
eagles  shall  not  be  adversely  disturbed. 

(3)  Exemptions .   This  criterion  does  not  apply  to  lands;  to  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(m)(l)   Criterion  Number  13.   Federal  lands  containing  a  falcon  (excluding 
kestrel)  cliff  nesting  site  with  an  active  nest  and  a  buffer  zone  of  Federal 
land  around  the  nest  site  shall  be  considered  unsuitable.   Consideration  of 
availability  of  habitat  for  prey  species  and  of  terrain  shall  be  included  in 
the  determination  of  buffer  zones.   Buffer  zones  shall  be  determined  in 
consultation  with  the  Fish  and  Wildlife  Service. 

(2)  Exception.  A  lease  may  be  issued  where  the  surface  management  agency, 
after  consultation  with  the  Fish  and  Wildlife  Service,  determines  that  all  or 
certain  stipulated  methods  of  coal  mining  will  not  adversely  affect  the  falcon 
habitat  during  the  periods  when  such  habitat  is  used  by  the  falcons. 

(3)  Exemptions.   This  criterion  does  not  apply  to  lands:  to  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(n)(l)   Criterion  Number  14.   Federal  lands  which  are  high  priority  habitat 
for  migratory  bird  species  of  high  Federal  interest  on  a  regional  or  national 
basis,  as  determined  jointly  by  the  surface  management  agency  and  the  Fish  and 
Wildlife  Service,  shall  be  considered  unsuitable. 

(2)  Exception.  A  lease  may  be  issued  where  the  surface  management  agency, 
after  consultation  with  the  Fish  and  Wildlife  Service,  determines  that  all  or 
certain  stipulated  methods  of  coal  mining  will  not  adversely  affect  the 
migratory  bird  habitat  during  the  periods  when  such  habitat  is  used  by  the 
species. 

(3)  Exemption.  This  criterion  does  not  apply  to  lands:  to  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(o)(l)   Criterion  Number  15.   Federal  lands  which  the  surface  management 
agency  and  the  state  jointly  agree  are  fish  and  wildlife  habitat  for  resident 
species  of  high  interest  to  the  state  and  which  are  essential  for  maintaining 
these  priority  wildlife  species  shall  be  considered  unsuitable.   Examples  of 
such  lands  which  serve  a  critical  function  for  the  species  involved  include: 

(i)  Active  dancing  and  strutting  grounds  for  sage  grouse,  sharp-tailed 
grouse,  and  prairie  chicken; 

(ii)  Winter  ranges  most  critical  for  deer,  antelope,  and  elk;  and 

(iii)  Migration  corridors  for  elk. 
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A  lease  may  be  issued  if,  after  consultation  with  the  state,  the  surface 
management  agency  determines  that  all  or  certain  stipulated  methods  of  coal 
mining  will  not  have  a  significant  long-term  impact  on  the  species  being 
protected. 

(2)  Exemptions.  This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  raining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(p)(l)   Criterion  Number  16.   Federal  lands  in  riverine,  coastal  and  special 
floodplains  (100-year  recurrence  interval)  on  which  the  surface  management 
agency  determines  that  mining  could  not  be  undertaken  without  substantial 
threat  of  loss  of  life  or  property  shall  be  considered  unsuitable  for  all  or 
certain  stipulated  methods  of  coal  mining. 

(2)   Exemptions.   This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(q)(l)  Criterion  Number  17.  Federal  lands  which  have  been  committed  by  the 
surface  management  agency  to  use  as  municipal  watersheds  shall  be  considered 
unsuitable. 

(2)  Exception.  A  lease  may  be  issued  where  the  surface  management  agency 
in  consultation  with  the  municipality  (incorporated  entity)  or  the  responsible 
governmental  unit  determines,  as  a  result  of  studies,  that  all  or  certain 
stipulated  methods  of  coal  mining  will  not  adversely  affect  the  watershed  to 
any  significant  degree. 

(3)  Exemptions.   This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(r)(l)   Criterion  Number  18.   Federal  lands  with  National  Resource  Waters,  as 
identified  by  states  in  their  water  quality  management  plans,  and  a  buffer 
zone  of  Federal  lands  1/4  mile  from  the  outer  edge  of  the  far  banks  of  the 
water,  shall  be  unsuitable. 

(2)  Exception  The  buffer  zone  may  be  eliminated  or  reduced  in  size  where 
the  surface  management  agency  determines  that  it  is  not  necessary  to  protect 
the  National  Resource  Waters . 

(3)  Exemptions.   This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(s)(l)   Criterion  Number  19.   Federal  lands  identified  by  the  surface 
management  agency,  in  consultation  with  the  state  in  which  they  are  located, 
as  alluvial  valley -floors  according  to  the  definition  in  3400.0-5(a)  of  this 
title,  the  standards  in  30  CFR  Part  822,  the  final  alluvial  valley  floor 
guidelines  of  the  Office  of  Surface  Mining  Reclamation  and  Enforcement  when 
published,  and  approved  state  programs  under  the  Surface  Mining  Control  and 
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Reclamation  Act  of  1977,  where  mining  would  interrupt,  discontinue,  or 
preclude  farming,  shall  be  considered  unsuitable.   Additionally,  when  mining 
Federal  land  outside  an  alluvial  valley  floor  would  materially  damage  the 
quantity  or  quality  of  water  in  surface  or  underground  water  systems  that 
would  supply  alluvial  valley  floors,  the  land  shall  be  considered  unsuitable. 

(2)  Exemptions .  This  criterion  does  not  apply  to  surface  coal  mining 
operations  which  produced  coal  in  commercial  quantities  in  the  year  preceding 
August  3,  1977,  or  which  had  obtained  a  permit  to  conduct  surface  coal  mining 
operations. 

(t)(l)  Criterion  Number  20.  Federal  lands  in  a  state  to  which  is  applicable 
a  criterion  (i)  proposed  by  that  state,  and  (ii)  adopted  by  rulemaking  by  the 
Secretary,  shall  be  considered  unsuitable. 

(2)  Exceptions.   A  lease  may  be  issued  when: 

(i)  Such  criterion  is  adopted  by  the  Secretary  less  than  6  months  prior 
to  the  publication  of  the  draft  comprehensive  land  use  plan  or  land  use 
analysis,  plan,  or  supplement  to  a  comprehensive  land  use  plan,  for  the  area 
in  which  such  land  is  included,  or 

(ii)  After  consultation  with  the  state,  the  surface  management  agency 
determines  that  all  or  certain  stipulated  methods  of  coal  mining  will  not 
adversely  affect  the  value  which  the  criterion  would  protect. 

(3)  Exemptions .   This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 


(44  FR  42638,  July  19,  1979,  as  amended  at  47  FR  33148,  July  30,  1982;  and  at 
48  FR  54819,  December  7,  1983) 
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2.   SURFACE  MINING  CONTROL  AND  RECLAMATION  ACT 
Public  Law  95-87,  August  3,  1977,  Sections  522  and  523 

An  Act 

To  provide  for  the  cooperation  between  the  Secretary  of  the  Interior  and  the 
States  with  respect  to  the  regulation  of  surface  coal  mining  operations,  and 
the  acquisition  and  reclamation  of  abandoned  mines,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  this  Act  may  be  cited  as  the  "Surface 
Mining  Control  and  Reclamation  Act  of  1977". 

Designating  Areas  Unsuitable  for  Surface  Coal  Mining 

Sec.  522.  (a)(1)  To  be  eligible  to  assume  primary  regulatory  authority 
pursuant  to  section  503,  each  State  shall  establish  a  planning  process 
enabling  objective  decisions  based  upon  competent  and  scientifically  sound 
data  and  information  as  to  which,  if  any,  land  areas  of  a  State  are  unsuitable 
for  all  or  certain  types  of  surface  coal  mining  operations  pursuant  to  the 
standards  set  forth  in  paragraphs  (2)  and  (3)  of  this  subsection  but  such 
designation  shall  not  prevent  the  mineral  exploration  pursuant  to  the  Act  of 
any  area  so  designated. 

(2)  Upon  petition  pursuant  to  subsection  (c)  of  this  section,  the  State 
regulatory  authority  shall  designate  an  area  as  unsuitable  for  all  or  certain 
types  of  surface  coal  mining  operations  if  the  State  regulatory  authority 
determines  that  reclamation  pursuant  to  the  requirements  of  this  Act  is  not 
technologically  and  economically  feasible. 

(3)  Upon  petition  pursuant  to  subsection  (c)  of  this  section,  a  surface 
area  may  be  designated  unsuitable  for  certain  types  of  surface  coal  mining 
operations  if  such  operations  will — 

(A)  be  incompatible  with  existing  State  or  local  land  use  plans  or 
programs ;  or 

(B)  affect  fragile  or  historic  lands  in  which  such  operations  could 
result  in  significant  damage  to  important  historic,  cultural, 
scientific,  and  esthetic  values  and  natural  systems;  or 

(C)  affect  renewable  resource  lands  in  which  such  operations  could 
result  in  a  substantial  loss  or  reduction  of  long-range  productivity  of 
water  supply  or  of  food  or  fiber  products,  and  such  lands  to  include 
aquifers  and  aquifer  recharge  areas;  or 

(D)  affect  natural  hazard  lands  in  which  such  operations  could 
substantially  endanger  life  and  property,  such  lands  to  Include  areas 
subject  to  frequent  flooding  and  areas  of  unstable  geology. 
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(4)  To  comply  with  this  section,  a  State  must  demonstrate  it  has  developed 
or  is  developing  a  process  which  includes — 

(A)  a  State  agency  responsible  for  surface  coal  mining  lands  review; 

(B)  a  data  base  and  an  inventory  system  which  will  permit  proper 
evaluation  of  the  capacity  of  different  land  areas  of  the  State  to 
support  and  permit  reclamation  of  surface  coal  mining  operations; 

(C)  a  method  or  methods  for  implementing  land  use  planning  decisions 
concerning  surface  coal  mining  operations;  and 

(D)  proper  notice,  opportunities  for  public  participation,  including  a 
public  hearing  prior  to  making  any  designation  or  redesignation, 
pursuant  to  this  section. 

(5)  Determinations  of  the  unsuitability  of  land  for  surface  coal  mining,  as 
provided  for  in  this  section,  shall  be  integrated  as  closely  as  possible  with 
present  and  future  land  use  planning  and  regulation  processes  at  the  Federal, 
State,  and  local  levels. 

(6)  The  requirements  of  this  section  shall  not  apply  to  lands  on  which 
surface  coal  mining  operations  are  being  conducted  on  the  date  of  enactment  of 
this  Act  or  under  a  permit  issued  pursuant  to  this  Act,  or  where  substantial 
legal  and  financial  commitments  in  such  operation  were  in  existence  prior  to 
January  4,  1977. 

(b)  The  Secretary  shall  conduct  a  review  of  the  Federal  lands  to  determine, 
pursuant  to  the  standards  set  forth  in  paragraphs  (2)  and  (3)  of  subsection 
(a)  of  this  section,  whether  there  are  areas  on  Federal  lands  which  are 
unsuitable  for  all  or  certain  types  of  surface  coal  mining  operations : 
Provided,  however,  That  the  Secretary  may  permit  surface  coal  mining  on 
Federal  lands  prior  to  the  completion  of  this  review.   When  the  Secretary 
determines  an  area  on  Federal  lands  to  be  unsuitable  for  all  or  certain  types 
of  surface  coal  mining  operations,  he  shall  withdraw  such  area  or  condition 
any  mineral  leasing  or  mineral  entries  in  a  manner  so  as  to  limit  surface  coal 
mining  operations  on  such  area.  Where  a  Federal  program  has  been  implemented 
in  a  State  pursuant  to  section  504,  the  Secretary  shall  implement  a  process 
for  designation  of  areas  unsuitable  for  surface  coal  mining  for  nonfederal 
lands  within  such  State  and  such  process  shall  incorporate  the  standards  and 
procedures  of  this  section.  Prior  to  designating  Federal  lands  unsuitable  for 
such  mining,  the  Secretary  shall  consult  with  the  appropriate  State  and  local 
agencies. 

(c)  Any  person  having  an  interest  which  is  or  may  be  adversely  affected 
shall  have  the  right  to  petition  the  regulatory  authority  to  have  an  area 
designated  as  unsuitable  for  surface  coal  mining  operations ,  or  to  have  such  a 
designation  terminated.  Such  a  petition  shall  contain  allegations  of  facts 
with  supporting  evidence  which  would  tend  to  establish  the  allegations. 
Within  ten  months  after  receipt  of  the  petition  the  regulatory  authority  shall 
hold  a  public  hearing  in  the  locality  of  the  affected  area,  after  appropriate 
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notice  and  publication  of  the  date,  time,  and  location  of  such  hearing.   After 
a  person  having  an  interest  which  is  or  may  be  adversely  affected  has  filed  a 
petition  and  before  the  hearing,  as  required  by  the  subsection,  any  person  may 
intervene  by  filing  allegations  of  facts  with  supporting  evidence  which  would 
tend  to  establish  the  allegations.   Within  sixty  days  after  such  hearing,  the 
regulatory  authority  shall  issue  and  furnish  to  the  petitioner  and  any  other 
party  to  the  hearing,  a  written  decision  regarding  the  petition,  and  the 
reasons  therefore.   In  the  event  that  all  the  petitioners  stipulate  agreement 
prior  to  the  requested  hearing,  and  withdraw  their  request,  such  hearing  need 
not  be  held. 

(d)  Prior  to  designating  any  land  areas  as  unsuitable  for  surface  coal 
mining  operations,  the  regulatory  authority  shall  prepare  a  detailed  statement 
on  (i)  the  potential  coal  resources  of  the  area,  (ii)  the  demand  for  coal 
resources,  and  (iii)  the  impact  of  such  designation  on  the  environment,  the 
economy,  and  the  supply  of  coal. 

(e)  After  the  enactment  of  this  Act  and  subject  to  valid  existing  rights  no 
surface  coal  mining  operations  except  those  which  exist  on  the  date  of 
enactment  of  this  Act  shall  be  permitted — 

(1)  on  any  lands  within  the  boundaries  of  units  of  the  National  Park 
System,  the  National  Wildlife  Refuge  Systems,  the  National  System  of  Trails, 
the  National  Wilderness  Preservation  System,  the  Wild  and  Scenic  Rivers 
System,  including  study  rivers  designated  under  section  5(a)  of  the  Wild  and 
Scenic  Rivers  Act  and  National  Recreation  Areas  designated  by  Act  of  Congress; 

(2)  on  any  Federal  lands  within  the  boundaries  of  any  national  forest: 
Provided,  however,  That  surface  coal  mining  operations  may  be  permitted  on 
such  lands  if  the  Secretary  finds  that  there  are  no  significant  recreational, 
timber,  economic,  or  other  values  which  may  be  incompatible  with  such  surface 
mining  operations  and — 

(A)  surface  operations  and  impacts  are  incident  to  an  underground  coal 
mine ;  or 

(B)  where  the  Secretary  of  Agriculture  determines,  with  respect  to 
lands  which  do  not  have  significant  forest  cover  within  those  national 
forests  west  of  the  100th  meridian,  that  surface  mining  is  in 
compliance  with  the  Multiple-Use  Sustained-Yield  Act  of  1960,  the 
Federal  Coal  Leasing  Amendments  Act  of  1975,  the  National  Forest 
Management  Act  of  1976,  and  the  provisions  of  this  Act:  And  provided 
further,  That  no  surface  coal  mining  operations  may  be  permitted  within 
the  boundaries  of  the  Custer  National  Forest; 

(3)  which  will  adversely  affect  any  publicly  owned  park  or  places  included 
in  the  National  Register  of  Historic  Sites  unless  approved  jointly  by  the 
regulatory  authority  and  the  Federal,  State,  or  local  agency  with  jurisdiction 
over  the  park  or  the  historic  site; 
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(4)  within  one  hundred  feet  of  the  outside  right-of-way  line  of  any  public 
road,  except  where  mine  access  roads  or  haulage  roads  join  such  right-of-way 
line  and  except  that  the  regulatory  authority  may  permit  such  roads  to  be 
relocated  or  the  area  affected  to  lie  within  one  hundred  feet  of  such  road,  if 
after  public  notice  and  opportunity  for  public  hearing  in  the  locality  a 
written  finding  is  made  that  the  interests  of  the  public  and  the  landowners 
affected  thereby  will  be  protected;  or 

(5)  within  three  hundred  feet  from  any  occupied  dwelling,  unless  waived  by 
the  owner  thereof,  nor  within  three  hundred  feet  of  any  public  building, 
school,  church,  community,  or  institutional  building,  public  park,  or  within 
one  hundred  feet  of  a  cemetery. 

Federal  Lands 

Sec.  523.  (a)  No  later  than  one  year  after  the  date  of  enactment  of  this 
Act,  the  Secretary  shall  promulgate  and  implement  a  Federal  lands  program 
which  shall  be  applicable  to  all  surface  coal  mining  and  reclamation 
operations  taking  place  pursuant  to  any  Federal  law  on  any  Federal  lands: 
Provided,  That  except  as  provided  in  section  710  the  provisions  of  this  Act 
shall  not  be  applicable  to  Indian  lands.   The  Federal  lands  program  shall,  at 
a  minimum,  incorporate  all  of  the  requirements  of  this  Act  and  shall  take  into 
consideration  the  diverse  physical,  climatological,  and  other  unique 
characteristics  of  the  Federal  lands  in  question.  Where  Federal  lands  in  a 
State  with  an  approved  State  program  are  involved,  the  Federal  lands  program 
shall,  at  a  minimum,  include  the  requirements  of  the  approved  State  program: 
Provided,  That  the  Secretary  shall  retain  his  duties  under  sections  2(a), 
(2)(B)  and  2(a)(3)  of  the  Federal  Mineral  Leasing  Act,  as  amended,  and  shall 
continue  to  be  responsible  for  designation  of  Federal  lands  as  unsuitable  for 
mining  in  accordance  with  section  522(b)  of  this  title. 

(b)  The  requirements  of  this  Act  and  the  Federal  lands  program  or  an 
approved  State  program  for  State  regulation  of  surface  coal  mining  on  Federal 
lands  under  subsection  (c),  whichever  is  applicable,  shall  be  incorporated  by 
reference  or  otherwise  in  any  Federal  mineral  lease,  permit,  or  contract 
issued  by  the  Secretary  which  may  involve  surface  coal  mining  and  reclamation 
operations.   Incorporation  of  such  requirements  shall  not,  however,  limit  in 
any  way  the  authority  of  the  Secretary  to  subsequently  issue  new  regulations, 
revise  the  Federal  lands  program  to  deal  with  changing  conditions  or  changed 
technology,  and  to  require  any  surface  mining  and  reclamation  operations  to 
conform  with  the  requirements  of  this  Act  and  the  regulations  issued  pursuant 
to  this  Act. 

(c)  Any  State  with  an  approved  State  program  may  elect  to  enter  into  a 
cooperative  agreement  with  the  Secretary  to  provide  for  State  regulation  of 
surface  coal  mining  and  reclamation  operations  on  Federal  lands  within  the 
State,  provided  the  Secretary  determines  in  writing  that  such  State  has  the 
necessary  personnel  and  funding  to  fully  implement  such  a  cooperative 
agreement  In  accordance  with  the  provision  of  this  Act.   States  with 
cooperative  agreements  existing  on  the  date  of  enactment  of  this  Act,  may 
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elect  to  continue  regulation  on  Federal  lands  within  the  State,  prior  to 
approval  by  the  Secretary  of  their  State  program,  or  imposition  of  a  Federal 
program,  provided  that  such  existing  cooperative  agreement  is  modified  to 
fully  comply  with  the  initial  regulatory  procedures  set  forth  in  section  502 
of  this  Act.   Nothing  in  this  subsection  shall  be  construed  as  authorizing  the 
Secretary  to  delegate  to  the  States  his  duty  to  approve  mining  plans  on 
Federal  lands,  to  designate  certain  Federal  lands  as  unsuitable  for  surface 
coal  mining  pursuant  to  section  522  of  this  Act,  or  to  regulate  other 
activities  taking  place  on  Federal  lands. 

(d)  The  Secretary  shall  develop  a  program  to  assure  that  with  respect  to 
the  granting  of  permits,  leases,  or  contracts  for  coal  owned  by  the  United 
States,  that  no  class  of  purchasers  of  the  mined  coal  shall  be  unreasonably 
denied  purchase  thereof. 
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ACRONYMS  AND  GLOSSARY 


The  following  abbreviations  are  used  in  this  report, 
are  defined  under  respective  entries  in  the  glossary. 


Those  representing  terms 


ACEC  -  area  of  critical  environmental  concern 

ACHP  -  Advisory  Council  for  Historic  Preservation 

AVF  -  alluvial  valley  floor 

BIA  -  Bureau  of  Indian  Affairs 

BLM  -  Bureau  of  Land  Management 

BOM  -  Bureau  of  Mines 

CEQ  -  Council  on  Environmental  Quality 

CFR  -  Code  of  Federal  Regulations 

DOE  -  Department  of  Energy 

DOI  -  Department  of  the  Interior 

EIS  -  environmental  impact  statement 

EMRIA  -  Energy  Mineral  Rehabilitation  Inventory  and  Analysis 

ESA  -  Endangered  Species  Act 

EMARS  -  Energy  Minerals  Activity  Recommendation  System 

FEIS  -  final  environmental  impact  statement 

FWS  -  Fish  and  Wildlife  Service 

FCLAA  -  Federal  Coal  Leasing  Amendments  Act  of  1976 

FLPMA  -  Federal  Land  Policy  and  Management  Act  of  1976 

MFP  -  Management  Framework  Plan 

MLA  -  Mineral  Leasing  Act 

MMS  -  Minerals  Management  Service 

NEPA  -  National  Environmental  Policy  Act  of  1969 

NRHP  -  National  Register  of  Historic  Places 

NHPA  -  National  Historic  Preservation  Act 

NRDC  -  Natural  Resources  Defense  Council 

OSM  -  Office  of  Surface  Mining  Reclamation  and  Enforcement 

OTA  -  Office  of  Technology  Assessment 

PRLA  -  Preference  Right  Lease  Application 

PSD  -  prevention  of  significant  deterioration 

RCT  -  Regional  Coal  Team 

RMP  -  Resource  Management  Plan 

SHPO  -  State  Historic  Preservation  Officer 

SID  -  Secretarial  Issue  Document 

SMA  -  Surface  Management  Agency 

SMCRA  -  Surface  Mining  Control  and  Reclamation  Act  of  1977 

USC  -  United  States  Code 

USFS  -  United  States  Forest  Service 

USGS  -  United  States  Geological  Survey 

VRM  -  visual  resource  management 

WSA  -  wilderness  study  area 


ACRONYMS  AND  GLOSSARY 
continued 

ACTIVE  NEST  -  One  which  is  known  to  have  been  used  by  nesting  eagles  (birds) 
in  at  least  one  of  the  three  preceding  years  or  is  in  such  condition  that 
prior  use  by  eagles  (birds)  can  be  verified  and  little  or  no  repair  will  be 
required  for  its  subsequent  use  for  nesting. 

ACTIVITY  PLANNING  -  Planning  for  the  development  or  use  of  specific  resources 
on  public  domain  lands  (e.g.,  for  a  coal  lease  sale). 

ALLUVIAL  -  Pertaining  to  or  composed  of  any  sediment  deposited  by  flowing 
water  (alluvium),  as  in  a  river  bed. 

ALLUVIAL  VALLEY  FLOORS  (AVF)  -  The  unconsolidated  stream  laid  deposits  holding 
streams  where  water  availability  is  sufficient  for  subirrigation  or  flood 
irrigation  agricultural  activities  but  does  not  include  upland  areas  which  are 
generally  overlain  by  a  thin  veneer  of  colluvial  deposits  composed  chiefly  of 
debris  from  sheet  erosion,  deposits  by  unconcentrated  runoff  or  slope  wash, 
together  with  talus,  other  mass  movement  accumulation,  and  windblown  deposits. 

ALLUVIUM  -  Soil  and  rock  debris  deposited  by  streams. 

AMBIENT  AIR  QUALITY  -  The  state  of  the  atmosphere  at  ground-level  as  defined 
by  the  range  of  measured  and/or  predicted  ambient  concentrations  of  all 
significant  pollutants  for  all  averaging  periods  of  interest. 

AQUIFER  -  A  formation,  group  of  formations,  or  part  of  a  formation  that 
contains  enough  saturated  permeable  material  to  yield  significant  quantities 
of  water  to  wells  and  springs. 

ARCHAEOLOGICAL  -  Pertaining  to  human  activity  prior  to  the  time  or  scope  of 
written  records. 

ARCHAEOLOGICAL  AND  HISTORICAL  SITE  -  Site  which  contains  objects  of  antiquity 
or  cultural  values  relating  to  history  or  prehistory. 

ARCHAEOLOGICAL  RESOURCES  -  Sites,  areas,  structures,  objects,  or  other 
evidence  of  prehistoric  human  activities. 

AREAS  OF  CRITICAL  ENVIRONMENTAL  CONCERN  (ACEC)  -  Areas  within  the  public  lands 
where  special  management  attention  is  required  to  protect  and  prevent 
irreparable  damage  to  important  historic,  cultural,  or  scenic  values,  fish  and 
wildlife  resources  or  other  natural  systems  or  processes,  or  to  protect  life 
and  safety  from  natural  hazards. 


ACRONYMS  AND  GLOSSARY 
continued 

ARTIFACT  -  An  object  made  or  modified  by  man,  normally  for  his  use  as  tools, 
shelter,  ritual,  or  defense. 

BUFFER  ZONE  -  A  designated  land  or  water  area,  along  the  perimeter  of  some 
land  use,  whose  own  use  is  regulated  so  as  to  resist,  absorb  or  otherwise 
preclude  unwanted  development  or  other  intrusion  into  the  buffer. 

CRITICAL  HABITAT  -  Any  air,  land  or  water  including  any  elements  thereof, 
which  the  Secretary  of  the  Interior  or  the  Secretary  of  Commerce  has 
determined  (and  has  published  in  the  Federal  Register  to  be  essential  to  the 
survival  of  wild  populations  of  an  endangered  or  threatened  species  or  to  be 
necessary  for  their  recovery  to  a  point  at  which  the  measures  provided 
pursuant  to  the  Endangered  Species  Act  are  no  longer  necessary.  Constituent 
elements  of  critical  habitat  may  include  but  are  not  necessarily  limited  to: 
land,  air  and  water  areas;  physical  structure  and  topography;  flora,  fauna  and 
climate;  and  the  quality  and  chemical  content  of  the  soil,  water  and  air. 

CRITICAL  WILDLIFE  HABITAT  -  That  portion  of  the  living  area  of  an  endangered 
or  threatened  wildlife  species  that  is  essential  to  the  survival  and 
perpetuation  of  the  species,  either  as  individuals  or  as  a  population. 

CRUCIAL  HABITAT  -  Habitat  which  is  absolutely  basic  to  maintaining  viable 
populations  of  fish,  wildlife,  or  plants  during  certain  seasons  of  the  year  or 
specific  reproduction  periods;  a  portion  of  the  habitats  of  sensitive  species 
that  if  destroyed  or  adversely  modified  could  result  in  their  being  listed  by 
a  State  agency  or  legislature  as  threatened  or  endangered  pursuant  to 
Section  4  of  the  ESA  or  in  some  category  implying  endangerment . 

CRUCIAL  WILDLIFE  HABITAT  -  The  portion  of  the  living  area  of  sensitive  species 
that  if  destroyed  or  adversely  modified  could  result  in  their  being  listed  as 
threatened  or  endangered  species  by  either  the  Federal  or  State  government. 

CULTURAL  RESOURCES  -  A  term  that  includes  resources  of  historical, 
archaeological,  or  architectural  significance,  which  are  fragile,  limited,  and 
nonrenewable  portions  of  the  human  environment. 

ENVIRONMENTAL  IMPACT  STATEMENT  (EIS)  -  A  written  analysis  of  the  impacts  of  a 
proposed  program  or  project  (e.g.,  coal  program)  on  the  environment. 

ESCAPE  COVER  -  Vegetation  or  other  obstacles  (e.g.,  topography)  which  provide 
an  area  where  small  mammals  may  escape  from  predators  or  inclement  weather. 

ESSENTIAL  HABITAT  -  See  definition  for  crucial  habitat. 

EXCHANGE  -  A  transaction  whereby  the  Federal  Government  receives  land  and/or 
minerals  in  exchange  for  other  land  and/or  minerals. 


ACRONYMS  AND  GLOSSARY 
continued 

FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976  (FLPMA)  -  Public  Law  94-579, 
October  21,  1976,  often  referred  to  as  the  BLM  "Organic  Act"  which  provides 
the  majority  of  BLM's  legislated  authority,  direction,  policy,  and  basic 
management  guidance . 

FEDERAL  LANDS  -  Lands  owned  by  the  United  States,  without  reference  to  how  the 
lands  were  acquired  or  what  Federal  agency  administers  the  lands,  including 
mineral  estates  or  coal  estates  underlying  private  surface,  but  excluding 
lands  held  by  the  United  States  in  trust  for  Indians,  Aleuts,  or  Eskimos. 

FEDERAL  LANDS  PROGRAM  -  A  program  established  by  the  Secretary  of  the  Interior 
pursuant  to  section  523  of  the  Surface  Mining  Control  and  Reclamation  Act  to 
regulate  surface  coal  mining  and  reclamation  operations  on  federal  lands. 

GROUND  COVER  -  Vegetation,  mulch,  litter,  rocks,  etc. 

GROUND  WATER  -  Subsurface  water  in  the  saturated  zone  in  rocks. 

HABITAT  -  A  specific  set  of  physical  conditions  that  surround  the  single 
species,  a  group  of  species,  or  a  large  community.   In  wildlife  management, 
the  major  components  of  habitat  are  considered  to  be  food,  water,  cover,  and 
living  space. 

HABITAT  MANAGEMENT  PLAN  (HMP)  -  A  written  and  officially  approved  plan  for  a 
specific  geographical  area  of  public  land  that  identifies  wildlife  habitat  and 
related  objectives,  establishes  the  sequence  of  actions  for  achieving 
objectives,  and  outlines  procedures  for  evaluating  accomplishments. 

HABITAT  REQUIREMENTS  -  Those  items  that  an  animal  or  plant  requires  for  proper 
life  cycles  and  growth. 

HIGH-PRIORITY  HABITAT  -  See  definition  for  crucial  habitat. 

HISTORICAL  RESOURCES  -  Sites,  districts,  structures,  objects,  or  other 
evidence  of  human  activities  that  represent  facets  of  the  history  of  the 
nation,  state,  or  locality;  places  where  significant  historical  or  unusual 
events  occured  even  though  no  evidence  of  the  event  remains;  or  places 
associated  with  a  personality  important  In  history. 

HYDROLOGY  -  The  science  encompassing  the  behavior  of  water  as  it  occurs  in  the 
atmosphere,  on  the  surface  of  the  ground,  and  underground. 

KEY  SPECIES  -  (1)  Forage  species  whose  use  serves  as  an  indicator  to  the 
degree  of  use  of  associated  species.   (2)  Those  species  which  must,  because  of 
their  importance,  be  considered  in  the  management  program. 
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LAND  USE  PLANNING  -  Development  of  a  multiple  resource  use  management  strategy 
for  the  administration  of  public  lands  through  identification  of  all  potential 
land  and  resource  uses  and  of  opportunities  for  the  development  of  particular 
resources  based  on  their  relative  values. 

LEASE  -  A  contract  by  which  interests  are  created  or  transferred  to  another 
for  a  specified  period.  All  except  recreation  and  public  purpose  leases 
require  consideration  of  rent  or  some  other  compensation. 

LEK  -  The  breeding  grounds  of  prairie  grouse  species  (i.e.,  sharptail)  dancing 
grounds,  etc. 

MANAGEMENT  FRAMEWORK  PLAN  (MFP)  -  A  land  use  plan  prepared  prior  to  passage  of 
the  Federal  Land  Policy  and  Management  Act  of  1976. 

MINE  PLAN  -  A  detailed  description  of  the  operator's  proposed  method,  rate, 
and  sequence  of  mining,  environmental  protection  measures,  and  reclamation 
strategies  for  a  coal  mine  with  Federal  leases  submitted  to  the  Office  of 
Surface  Mining  or  State  regulatory  authority  pursuant  to  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 

MITIGATION  -  A  method  or  process  by  which  impacts  from  actions  may  become  less 
injurious  to  the  environment  or  the  ecology  of  an  area.   Following  is  the  NEPA 
definition  of  mitigation:   a)  Avoiding  impacts  altogether  by  taking  no  or 
reduced  action;  b)  Minimizing  impacts  by  limiting  the  degree  of  action; 

c)  Rectifying  impacts  by  repair,  rehabilitation  or  restoring  the  environment; 

d)  Reducing  or  eliminating  impacts  over  time  by  preservation  or  maintenance  of 
operation;  and  e)  Compensating  for  impacts  by  replacing  or  providing 
substitute  resources  or  environments. 

MULTIPLE  USE  -  Management  of  the  public  lands  and  their  various  resource 
values  so  that  they  are  utilized  in  the  combination  that  will  best  meet  the 
present  and  future  needs  of  the  American  people;  making  the  most  judicious  use 
of  the  land  for  some  or  all  of  these  resources  or  related  services  over  areas 
large  enough  to  provide  sufficient  latitude  for  periodic  adjustments  in  use  to 
conform  to  changing  needs  and  conditions;  the  use  of  some  land  for  less  than 
all  of  the  resources;  a  combination  of  balanced  and  diverse  resource  uses  that 
takes  into  account  the  long-term  needs  of  future  generations  for  renewable  and 
nonrenewable  resources,  including,  but  not  limited  to,  recreation,  range, 
timber,  minerals,  watershed,  wildlife  and  fish,  and  natural  scenic,  scientific 
and  historical  values;  and  harmonious  and  coordinated  management  of  the 
various  resources  without  permanent  impairment  of  the  productivity  of  the  land 
and  the  quality  of  the  environment,  with  consideration  being  given  to  the 
relative  values  of  the  resources  and  not  necessarily  to  the  combination  of 
uses  that  will  give  the  greatest  economic  return  or  the  greatest  unit  output. 
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NATIONAL  REGISTER  -  The  National  Register  of  Historic  Places,  which  is  a 
register  of  districts,  sites,  buildings,  structures,  and  objects  significant 
in  American  history,  architecture,  archaeology,  and  culture,  maintained  by  the 
Secretary  of  the  Interior. 

NATIONAL  RESOURCE  WATERS  -  Surface  waters  of  existing  high  quality  which  are 
either:   (1)  waters  of  nationally  recognized  resource  importance  and  protected 
through  an  official  action,  such  as  Federal  or  State  law,  Presidential  or 
Secretarial  actions,  international  treaties,  or  interstate  compacts;  or  (2)  of 
exceptional  recreational  or  cultural  significance;  or  (3)  of  exceptional 
ecological  significance. 

PERMIT  -  The  document  that  authorizes  surface  coal  mining  and  reclamation 
operations  on  federal  lands  issued  either  by  the  Director  of  the  Office  of 
Surface  Mining  Reclamation  and  Enforcement  or,  where  a  cooperative  agreement 
pursuant  to  section  523  of  the  Surface  Mining  Control  and  Reclamation  Act  of 
1977  (30  U.S.C.  1273),  has  been  executed  by  the  state  regulatory  authority 
(30  CFR  Part  741),  after  approval  of  a  mining  plan  by  the  Secretary. 

PERMIT  AREA  -  The  area  of  land  and  water  within  the  boundaries  of  the  permit 
which  are  designated  on  the  permit  application  maps,  as  approved  by  the 
regulatory  authority.   This  area  shall  include,  at  a  minimum,  all  areas  which 
are  or  will  be  affected  by  the  surface  coal  mining  and  reclamation  operations 
during  the  term  of  the  permit. 

POINT  SOURCE  -  A  pollutant  source  whose  origin  of  emissions  can  be 
approximated  by  a  single  point. 

PREFERENCE  RIGHT  LEASE  APPLICATION  -  An  application  for  a  noncompetitive  coal 
lease  issued  to  the  holder  of  a  prospecting  permit  who  discovers  coal  in 
commercial  quantities  on  the  land  for  which  the  permit  was  issued. 

PRIME  FARMLAND  -  This  term  has  the  same  meaning  as  that  previously  described 
by  the  Secretary  of  Agriculture  on  the  basis  of  such  factors  as  moisture 
availability,  temperature,  regime,  chemical  balance,  permeability,  surface 
layer  composition,  susceptibility  to  flooding,  and  erosion  characteristics, 
and  which  historically  have  been  used  for  intensive  agricultural  purposes,  and 
as  published  in  the  Federal  Register. 

PUBLIC  LANDS  -  Any  land  and  interest  in  land  outside  of  Alaska  owned  by  the 
United  States  and  administered  by  the  Secretary  of  the  Interior  through  the 
Bureau  of  Land  Management,  except  lands  located  on  the  Outer  Continental  Shelf 
and  lands  held  for  the  benefit  of  Indians. 
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PUBLIC  PARTICIPATION  -  A  component  of  the  Bureau  of  Land  Management's  planning 
system  providing  the  opportunity  for  citizens  as  individuals  or  groups  to 
provide  local,  regional,  and  national  perspectives  and  concerns  in  the 
rulemaking,  decisionmaking,  inventory,  and  planning  with  respect  to  public 
lands.   This  includes  public  meetings,  hearings,  advisory  boards,  or  panels 
which  may  review  resource  management  proposals  and  offer  suggestions  or 
criticisms  for  the  various  alternatives  offered. 

QUALIFIED  SURFACE  OWNER  -  The  natural  person  or  persons  (or  corporation,  the 
majority  stock  of  which  is  held  by  a  person  or  persons)  who  (1)  hold  legal  or 
equitable  title  to  the  land  surface;  (2)  have  their  principal  place  of 
residence  on  the  land,  or  personally  conduct  farming  or  ranching  operations 
upon  a  farm  or  ranch  unit  to  be  affected  by  surface  mining  operations,  or 
receive  directly  a  significant  portion  of  their  income,  if  any,  from  such 
farming  and  ranching  operations;  and  (3)  have  met  the  conditions  of  (1)  and 
(2)  for  a  period  at  least  3  years  prior  to  the  granting  of  any  consent  to 
mining  of  their  lands. 

RAPTORS  -  A  functional  group  of  birds  including  all  birds  of  prey,  such  as  the 
eagle,  hawk,  owl,  and  vulture. 

RECLAMATION  -  The  process  of  returning  disturbed  lands  to  their  former  uses  or 
other  productive  uses. 

REGIONAL  BASIS  -  Area  within  which  impacts  to  a  wildlife  species  should  be 
considered.  Should  be  a  tiered  process  with  the  region  being  the  smallest 
unit  at  the  resource  level  and  the  largest  unit  at  a  multi-state  level. 

RENEWABLE  RESOURCES  -  All  of  the  products  and  physical  values  produced  or 
contained  within  BLM  lands  which  could  be  restored  or  replenished  as  they  are 
used  (e.g.,  wildlife,  vegetation,  water).   Does  not  include  resources  such  as 
minerals,  soils,  cultural  artifacts,  which  are  gone  once  used  or  destroyed. 

RESOURCE  MANAGEMENT  PLAN  -  A  land  use  plan  as  prescribed  by  the  Federal  Land 
Policy  and  Management  Act  of  1976. 

RESOURCE  PROGRAM  ACTIVITY  -  One  of  the  program  activities  related  to  the 
resource  use.  There  are  seven  such  resource  management  activities;  lands, 
minerals,  forest  products,  range  management,  watershed,  wildlife,  and 
recreation. 

RESOURCES  -  All  of  the  products  and  physical  values  produced  or  contained 
within  the  BLM  lands,  including  natural  resources,  such  as  timber,  coal,  oil. 

RIPARIAN  -  Situated  on  or  pertaining  to  the  bank  of  a  river,  stream,  or  other 
body  of  water.  Normally  used  to  refer  to  the  plants  of  all  types  that  grow 
along  streams,  around  springs,  etc. 
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ROAD  -  An  access  route  which  has  been  improved  and  maintained  by  using  hand  or 
power  machinery  or  tools  to  ensure  relatively  regular  and  continuous  use.  A 
way  maintained  solely  by  the  passage  of  vehicles  does  not  constitute  a  road. 

SENSITIVE  SPECIES  -  Animals  not  yet  listed  as  endangered  or  threatened  but 
which  are  undergoing  a  status  review.   Animals  whose  populations  are 
consistently  small  and  widely  dispersed  or  whose  ranges  are  restricted  to  a 
few  localities,  such  that  any  major  habitat  change  could  lead  to  extinction. 
A  species  that  is  particularly  sensitive  to  some  external  disturbance  factors. 

SIGNIFICANT  LONG-TERM  IMPACT  -  The  impacts  that  cause  a  decrease  in 
population,  for  whatever  reason  ranging  from  outright  death  to  movement  from 
an  area,  for  a  period  of  time  which  allows  successional  processes  to  work  back 
to  the  point  where  an  area  can  again  support  the  population  that  existed  at 
the  time  of  the  initial  action.   This  can  be  a  very  long  or  a  very  short  time 
frame . 

SPLIT  ESTATE  -  Land  in  which  the  ownership  of  the  surface  is  held  by  persons, 
including  governmental  bodies,  other  than  the  Federal  Government,  and  the 
ownership  of  underlying  coal  is,  in  whole  or  in  part,  reserved  to  the  Federal 
Government . 

SURFACE  MANAGEMENT  AGENCY  -  The  federal  agency  with  jurisdiction  over  the 
surface  of  federally  owned  lands  containing  coal  deposits. 

SURFACE  MINING  CONTROL  AND  RECLAMATION  ACT  OF  1977  (SMCRA)  -  Public  Law  95-87, 
August  3,  1977,  which  provides  for  the  cooperation  between  the  Secretary  of 
the  Interior  and  the  states  with  respect  to  the  regulation  of  surface  coal 
mining  operations,  and  the  acquisition  and  reclamation  of  abandoned  mines,  and 
for  other  purposes. 

THRESHOLD  LEVELS  -  Specific  defined  levels  of  resource  use,  production  or 
development  which  are  established  as  maximum  or  minimum  constraints  in  the 
resource  management  plan.   Threshold  levels  are  usually  established  to  ensure 
that  the  plan  does  not  permit  an  unacceptable  level  of  cumulative  impacts. 

VISUAL  RESOURCE  MANAGEMENT  CLASSES  -  Classification  of  landscapes  according  to 
the  kinds  of  artificial  structures  and  modifications  which  are  acceptable  to 
meet  established  visual  goals. 

VISUAL  RESOURCES  -  The  land,  water,  vegetation,  animals,  and  other  features 
that  are  visible. 

WATERSHED  -  A  basin  or  region  draining  into  a  creek,  stream,  river,  river 
system,  or  body  of  water. 
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WILDERNESS  AREA  -  An  area  formally  designated  by  Congress  as  a  part  of  the 
National  Wilderness  Preservation  System.  Wilderness  areas  generally  are 
undeveloped  federal  lands  which  retain  their  primeval  character  and  influence 
without  improvements  or  human  habitation. 

WILDERNESS  STUDY  AREA  -  A  roadless  area  which  has  been  found  to  have 
wilderness  characteristics  and  which  will  be  subjected  to  intensive  analysis 
in  the  Bureau's  planning  system  and  public  review  to  determine  wilderness 
suitability,  and  is  not  yet  the  subject  of  a  Congressional  decision  regarding 
its  designation  as  wilderness. 
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